IN THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA
CIVIL DIVISION
ATC OUTDOOR DAS, LLC : NO. 2011-09455
y ; _

BOARD OF SUPERVISORS OF
NORTHAMPTON TOWNSHIP

and

MICHAEL T. SOLOMON
Director of Code Enforcement

RULE TO SHOW CAUSE

AND NOW, this day of 2012, upon consideration: of the

Petition to Intervene of CONTACT, et al., (“Petition”), a Rule is hereby entered upon
Plaintiff and Defendants to show cause, if any, why the relief prayed for in the Petition

should not be granted.

RULE RETURNABLE the day of , 2012, at

__.M., or as soon thereafter as counsel may be heard, in Courtroom No.

, Bucks County Courthouse, Doylestown, PA.

It is further ORDERED that notice of entry of this Rule shall be immediately

served on all parties by counsel for Intervenors.

Wallace H. Bateman, Jr., J.
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IN THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA
CIVIL DIVISION

ATC OUTDOOR DAS, LLC ; NO. 2011-09455
V. :

BOARD OF SUPERVISORS OF
NORTHAMPTON TOWNSHIP

and

MICHAEL T. SOLOMON
Director of Code Enforcement

ORDER

~AND NOW, this day of June 2012, upon consideration of the Petition of
CONTACT, et al,, to Intervene in the above-captioned action, and any response thereto,
and for good cause shown, it is hereby ORDERED and DECREED that said Petition is
GRANTED and CONTACT, an unincorporated association, by and through its members
Edward Bendzlowicz, John and Catherine Slavin, Beth-Ann and Steve Wolfson, Payton
Wang and June Zhao, Barbara and Jim Barsky, Suzanne Delong, Thomas
Daynorowicz, Michelle Dvorak-Held, Helene Krouchick, Audrey Shapiro, Thomas M.
Harrelson and Carolyn Harrison, Joseph Smith, Janice Kotofsky, Len and Carol Dubas,
Noel Carter, Joseph Corsello, Lisa Wajert, Janet Swenson, Paul and Lauren Fine, Lori
~"Hume; Pat Jacobs, Leon and Eileen Gosciniak; Lil-and Robert Boysen, Ken Magrann,

William Martin, Mitch Hartka, Bob and Margot Sweed, Steve McGill, David Alper,
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Anthony Zuazo, Kelly Becker, and Connie Whalen is hereby permitted to intervene to

defend against the relief sought by Plaintiff ATC OUTDOOR DAS, LLC.

BY THE COURT:

Wallace H. Bateman, Jr., J.
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IN THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA

CIVIL DIVISION
ATC OUTDOOR DAS, LLC : NO. 2011-09455 > cg;%’\?;\
: ()
' 1 SEE
V. o SN
‘ : = %ag
BOARD OF SUPERVISORS OF : = %?)’3
NORTHAMPTON TOWNSHIP “z_ j:‘
32

and

MICHAEL T. SOLOMON
Director of Code Enforcement

PETITION TO INTERVENE OF CONTACT

CONTACT, an unincorporated association, by and through its constituent
members as identified herein, and, in the alternative, said individual members, by and
through their attorneys Hill Wallack LLP, hereby petition the Court pursuant to
Pennsylvania Rule of Civil Procedure 2327(4) to grant them permission to inteNene in
the above-captioned action to‘defend against the relief that is being sought by Plaintiff
therein to facilitate the placement by Plaintiff of certain telecommunications equipment
in Northampton Township in violation of the property rights and interests of Intervenors,
and in support thereof aver as follows:

1. Plaintiff ATC Outdoor DAS, LLC (“ATC”) commenced this action by filing a
Complaint in mandamus, declaratory relief and equity on or about October 26, 2011.

2. ATC’s Complaint ostensibly seeks to compel Defendants, Board of

Supervisors of Northampton Township and the Township’s Director of Code

Enforcement, Michael T. Solomon, to essentially stand aside and allow ATC to
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construct a distributed antenna system (“DAS”) throughout the Township to serve the
wireless telecommunications network of ATC's clients.

3. As part of that telecommunications system, ATC intends to érect twelve
(12) fiberglass poles approximately twenty-five (25) feet in height upon which it will affix
a wireless antenna and related telecommunications equipment. See, ATC’s Motion to
Compel, para. 15, and ATC’s Complaint, Exhibit “B,” and full and complete copy of
ATC’s March 9, 2011 proposal, attached hereto as Exhibit “A.”

4. ATC contends that it is a “public utility’ and that its DAS system
constitutes a utility service. See, ATC’s Complaint, paras. 5, 34-36.

5. Each of the twelve (12) new poles is to be erected in the front yard of a
single family residence located within one of ten residential subdivisions in Northampton
Township.

6. Specifically, records and information provided to the Township indicate the
new twenty-five (25) foot tall telecommunications poles, upon which other wireless
communications equipment will be mounted, are to be installed in the front yards of the
homes located at the following addresses:

a. 145 Woodland Drive;

b. Rock Way;

c. 108 Buckshire Drive;

d. 119 Briarwood Drive;

e. 127 Tulip Road;
f. 95 East Rotterdam Road:
g. 119 Lempa Road,;

h. 54 Florence Drive;
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i. 167 W. Lynford Road;

J. 81 Lynford Road;

k. 27 Windy Knoll Drive;

I. Lot adjacent to 205 Woodlake Drive.

See, Exhibit “A,” and ATC’s Motion for Enforcement of Peremptory Judgment, Exhibits
“D”and “F.” |

7. ATC has also begun marking alternative locations throughout the
Township for placement of the telecommunications poles, including the properties
situate at 139 Woodland Drive at the corner of Great Oak and Woodland Drive, and at
145 Tulip Drive.

8. Each of the above-referenced residential lots is subject to a restrictive
covenant pursuant to which the facilities of all utilities are to be I_dcated underground.

9. In fact, all properties in all of the neighborhoods in which the
telecommunications poles are to be placed are subject to the same restrictive covenant,
and no telephone poles, street lights or other utility facilities are permitted to be, or in
fact are located above ground.

10. The members of Intervenor CONTACT (an acronym for “Citizens Of
Northampton Township Against Cell Towers”) are homeowners in the neighborhoods in
which the twelve (12) new fiberglass poles and associated telecommunications

equipment are to be installed by ATC, and neighborhoods surrounding them.

" INTERVENORS

11.  CONTACT is an unincorporated association, the members of which are

the following residents Northampton Township:

{Y0160311}



{Y0160311}

. Edward Bendzlowicz is an adult individual who owns and resides at the

real property having an address of 95 Rotterdam East, Holland, Bucks

County, PA 18966.

. John and Catherine Slavin are adult individuals who own and reside at the

real property having an address of 119 Briarwood Drive, Holland, Bucks

County, PA 18966.

. Beth-Ann and Steve Wolfson are adult individuals who own and reside at

the real property having an address of 145 Tulip Road, Holland, Bucks

County, PA 18966.

. Payton Wang and June Zhao are adult individuals who own and reside at

the real property having an address of 108 Dutch Drive, Holland, PA,

Bucks County, PA 18966.

. Barbara and Jim Barsky are adult individuals who own and reside at the

real property having an address of 123 Dutch Drive, Holland, Bucks
County, PA 18966.

Suzanne Delong is an adult individual who owns and resides at the real
property having an address of 23 David Road, Holland, Bucks County, PA

18966.

. Thomas Daynorowicz is an adult individual who owns and resides at the

real property having an address of 23 David Road, Holland, Bucks

- County, PA18966.
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) Miéhelle Dvorak-Held is an adult individual who owns and resides at the

real property having an address of 15 David Road, Holland, Bucks
County, PA 18966.

Helene Krouchick is an adult individual who owns and resides at the real _
property having an address of 124 Grant Drive, Holland, Bucks County,
PA 18966.

Audrey Shapiro is an adult individual who owns and resides at the real
property having an address of 100 Michael Road, Holland, Bucks County,

PA 18966.

. Thomas M. Harrelson is an adult individual who owns and resides at the

real property having an address of 130 Woodland Drive, Churchville,
Bucks County, PA 18966.

Joseph Smith is an adult individual who owns and resides at the real
property having an address of 101 Shelly Road, Holland, Bucks County,

PA 18966.

. Janice Kotofsky is an adult individual who owns and resides at the real

property having an address of 144 Tulip Road, Holland, Bucks County, PA

18966.

. Len and Carol Dubas are adult individuals who own and reside at the real

property having an address of 178 Forest Drive, Holland, Bucks County,

~PA-18966.
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. Noel Carter is an adult individual who owns and resides at the real

~ property having an address of 61 Windmill Dﬁve, Holland, Bucks County,

PA 18966.

. Joseph Corsello is an adult individual who owns and resides at the real

property having an address of 16 Tulip Road, Holland, Bucks County, PA

18966.

. Lisa Wajert is an adult individual who owns and resides at the real -

property having an address of 32 Cathleen Drive, Richboro, Bucks
County, PA 18966.

Janet Swenéon is an adult individual who owns and resides at the real
property having an address of 139 Woodland Drive, Willowgreene South,

Churchville, PA 18966.

. Paul and Lauren Fine are adult individuals who own and reside at the real

property having an address of 21 Redwood Road, Richboro, Bucks
County, PA 189686.
Lori Hume is an adult individual who owns and resides at the real property

having an address of 32 Tulip Road, Holland, Bucks County, PA 18966.

. Pat Jacobs is an adult individual who owns and resides at the real

property having an address of 123 Signal Hill Road, Holland, Bucks

County, PA 18966.

.- L.eon-and Eileen Gosciniak-are adult individuals who-own and resideat the

real property having an address of 121 Brookside Drive, Holland, Bucks

County, PA 18966.
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w. Lil'and Robert Boysen are adult individuals who own and reside at the real
property having an address of 3585 Aster Avenue, Trevose, Bucks
County, PA 19053.

x. Ken Magrann is an adult individual who owns and resides at the real |
property having an address of 5 Dawn Drive, Churchville, Bucks County,
PA 18966.

y. William Martin is an adult individual who owns and resides at the real
property having an address of 90 Johanna Drive, Holland, Bucks County,
PA 18966.

z. Mitch Hartka is an adult individual who owns and resides at the real
prdperty having an address of 15 Elsa Way, Richboro, PA 18954.

aa.Bob and Margot Sweed are adult individuals who own and reside at the
real property having an address of 70 Vanderveer Avenue, Holland, Bucks
County, PA 18966.

bb.Steve McGill is an adult individual who owns and resides at the real
property having an address of 103 Briarwood Drive, Holland, Bucks
County, PA 18966.

cc. David Alper is an adult individual who owns and resides at the real
property having an address of 108 Windy Knoll Drive, Richboro, Bucks

County, PA 18954,

 dd-Anthony Zuazo-is-anadult individual who owns and resides at the real

property having an address of 106 Lynford Road, Richboro, Bucks

County, PA 18954,



ee.Kelly Becker is an adult individual who owhs and resides at the real
property having an address of 82 Rotterdam West, Holland, Bucks
County, PA 18966.
ff.  Connie Whalen is an adult individual who owns and resides at the real
property having an address of 78 E. Julianna Drive, Churchville, Bucks
County, PA 18966.
12. CONTACT, by and through it members, seeks to intervene pursuant to
Pa. R. Civ. P. 2327(4).
13. Pennsylvania Rule of Civil Procedure 2327 provides:
At any time during the pendency of an action, a person not a
party thereto shall be permitted to intervene therein, subject
to these rules if ....
(4) the determination of such action may affect any legally

enforceable interest of such person whether or not such
person may be bound by a judgment in the action.

LEGALLY ENFORCEABLE PROPERTY INTERESTS
UNDER PA. R. CIV. P. 2327(4)

14.  The ATC telecommunications pole to be located at 95 East Rotterdam
Road is situate within the residential subdivision known as “Windmill Village”.

15.  The property at 95 East Rotterdam Road is owned by CONTACT member
Edward Bendzlowicz, and ATC proposes to place of telecommunications tower on his
property.

| 16.  The properties owned by the following members of CONTACT are located
in the Windmill Village subdivision: 95 East Rotterdam Road (Bendzlowicz), 108 Dutch

Drive (Wang/Zhao), 123 Dutch Drive (Barsky), and 70 Vanderveer Avenue (Sweed).
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17.  All lots in the subdivision of Windmill Village were laid out upon and
created by a final plan of subdivision dated November 10, 1965, last revised November,
10, 1965, and approved by the Board of Supervisors of Northampton Township on or
about March 9, 1966, which final plan was duly recorded in the Office of the Recorder of
Deeds of Bucks County on May 4, 1966 in Plan Book 34, Page 32.

18.  The final plan of Windmill Village contains the following covenant: “Under
Ground Utilities to be provided.” Id., note 11.

19.  The telecommunications pole to be located at 145 Woodland vDrive is
situate within the residential subdivision known as “Windmill Village West”.

20.  The property owned by the following member of CONTACT is located in
the Windmill Village West subdivision: 78 E. Julianné Drive (Whalen).

21.  All lots in the subdivision of Windmill Village West were laid out and
created upon a final plan of subdivision dated July 25, 1973, last revised March 5, 1979,
and approved by the Board of Supervisors of Northampton Township on or about March
28, 1979, which final plan was duly recorded in the Office of the Recorder of Deeds of
Bucks County on May 10, 1979 in Plan Book 183, Page 6.

22.  The final plan of Windmill Village West contains the following covenant:
“Underground Utilities to be provided.” /d., Note 10.

23.  While the property at 145 Woodland Drive has been identified as the
location of a telecommunications tower in the pleadings heretofore filed, no markings

have been made on that property; instead;-markings have been made on the property
across the street from it situate 139 Woodland Drive at the corner of Great Oak and

Woodland Drive.
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24.  The property at 139 Woodland Drive is situate in the Willowgreene South
Subdivision and is owned by CONTACT member Janet Swenson.

25. The telecommunications pole to be located at 108 Buckshire Drive is
situate within the residential subdivision known as “Hillcrestshire, Section IV”.

26. CONTACT members Leon and Eileen Gosciniak, who reside at 121
Brookside Drive, live across the street from the location of the pole to be placed at 108
Buckshire Drive.

27.  The properties owned by the following members of CONTACT are located
| in the Hillcrestshire Section IV subdivision: 103 Briarwood Drive (McGill).

28.  All lots in the subdivision of Hillcrestshire Section IV were laid out and
created upon a final plan of subdivision dated February 6, 1970, last revised June 13,
1977, and approved by the Board of Supervisors of Northampton Township on or about
September 14, 1977, which final plan was duly recorded in the Office of the Recorder of
Deeds of Bucks County on September 21, 1977 in Plan Book 160, Page 22

29.  The final plan of Hillcrestshire Section IV contains the following covenant:
“Underground Utilities to be provided.” /d., Note 11.

30.  The telecommunications pole to be located at 119 Briarwood Drive is
situate within the residential subdivision known as “Timber Valley, Section 1”.

31.  CONTACT members John and Catherine Slavin own and reside at 119
Briarwood Drive, and ATC proposes to place of telecommunications tower on their

.. property.
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32.  The properties owned by the following members of CONTACT are located
in the Timber Valley, Section 1 subdivision: 119 BriaMood Drive (Slavin), and 121
Brookside Drive (Gosciniak).

33. Al lots in the subdivision of Timber Valley, Section 1 were laid out and
created upon a final plan of subdivision dated April 19, 1986, and approved by the
Board of Supervisors of Northampton Township on or about May 14, 1986, which final
plan was duly recorded in the Office of the Recorder of Deeds of Bucks County on June
2, ‘1986Aiﬁ Plan Book 233, Pége 28.

34.  The final plan of Timber Valley, Section 1 contains the following covenant:
“All proposed utilities to be placed underground.” /d., Note 5.

35.  The telecommunications pole to be located at 127 or 145 Tulip Road is
situate within the residential subdivision known as “Deerfield”.

36.  The property at 145 Tulip Road is owned by CONTACT members. Beth-
Ann and Steve Wolfson.

37..  The properties owned by the following members of CONTACT are located
in the Deerfield subdivision: 145 Tulip Road (Wolfson), 23 David Road (Daynorowicz),
15 David Road (Dvorak-Held), 100 Michael Road (Shapiro), 144 Tulip Road (Kotofsky),
16 Tulip Road (Corsello), 21 Redwood Drive.(’Fine), 32 Tulip Road (Hume) and 82
Rotterdam West (Becker).

38. Al lots in the subdivision of. Deerfield were laid out and created upon a

final plan of subdivision dated November-1 0,-1969;-last revised-January -4,-1978. and

approved by the Board of Supervisors of Northampton Township on or about January
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11, 1978, which final plan was duly recorded in the Office of the Recorder of Deeds of
Bucks County on January 12, 1978 in Plan Book 164, Page 41.

39.  The final plan of Deerfield contains the following covenant: “Underground
utilities to be provided.” /d., Note 11.

40.  The telecommunications pole to be Idcated at 54 Florence Drive is situate
within the residential subdivision known as “Villa Estates”.

41.  The properties owned by the following members of CONTACT are located
in the Villa Estates subdivision: 32 Cathleen Drive (Wajert) and 15 Elsa Way (Hartka).

42.  All'lots in the subdivision of Villa Estates were laid out and created upon a
final plan of subdivision dated May 14, 1993, last revised April 14, 1994, and approved
by the Board of Supervisors of Northampton Township on or about July 13, 1994, which
final plan was duly recorded in the Office of the Recorder of Deeds of Bucks County on
August 31, 1994 in Plan Book 276, Page 16.

43. The final plan of Villa Estates contains the following covenant: “All
proposed utilities to be placed underground.” Id., Note 4.

44, The telecommunications pole to be located at 167 W. Lynford Road is
situate within the residential subdivision known as “Spring Valley Farms, Section 1”.

45.  All lots in the subdivision of Spring Valley Farms, Section 1 were laid out
and created upon a final plan of subdivision dated July 11, 1972, last revised August 23,
1972 and approved by the Board of Supervisors of Northampton Township on or about
~September.13, 1972, which final plan was duly recorded-in-the Office of the Recorder of

Deeds of Bucks County on September 15, 1972 in Plan Book 100, Page 41.
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46.  The final plan of Spring Valley Farms, Section 1 contains the following
covenant: “Underground utilities to be provided.” Id, Note 9.

47.  The telecommunications pole to be located at 81 Lynford Road is situate
within the residential subdivision known as “Spring Valley Farms, Section III”.

48.  The properties owned by the following members of CONTACT are located
in the Spring Valley Farms, Section Ill subdivision: 108 Windy Knoll Drive (Alper) and
106 Lynford Road (Zuazo).

49.  All lots in the subdivision of Spring Valley Farms, Section 3 were laid out
and created upon a final plan of subdivision dated January 2, 1974, last revised
November 16, 1977 and approved by the Board of Supervisors of Northampton
Township on or about August 8, 1978, which final plan was duly recorded in the Office
of the Recorder of Deeds of Bucks County on August 18, 1978 in Plan Book 172, Page
19.

50.  The final plan of Spring Valley Farms, Section 3 contains the following
covenant: “Underground utilities to be provided.” Id, Note 9.

51.  The telecommunications pole to be located at 27 Windy Knoll Drive is
situate within the residential subdivision known as “Willowgreene North.”

52, All lots in the subdivision of Willowgreene North were laid out and created
upon a final plan of subdivision dated February 1, 1977, last revised July 5, 1977 and
approved by the Board of Supervisors of Northampton Township on or about May 25,
-..1977, which final plan was duly recorded-in the Office of the Recorder of Deeds of

Bucks County on September 9, 1977 in Plan Book 159, page 43.
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53.  The final plan of Willowgreene North contains the following covenant: “All
utilities to be provided underground.” Id., Note 15.

54.  The telecommunications pole to be located at 139 Woodland Drive is
situate within the residential subdivision known as “Willowgreene South.”

55.  The property at 139 Woodland Drive is owned by CONTACT member
Janet Swenson.

56.  The property owned by the following member of CONTACT is also located
in the Willowgreene South subdivision: 130 Woodland Avenue (Harrelson).

57.  Alllots in the subdivision of Willowgreene South were laid out and created
upon a final plan of subdivision dated April 23, 1973, last revised August 14, 1973,
approved by the Northampton Township Board of Supervisors on or about September
12, 1973, and duly recorded in the Office of the Recorder of Deeds of Bucks County in
Plan Book 115, Page 22.

58.  The final plan of Willowgreene South contains the following covenant:
“Underground utilities to be provided.” Id., Note 12

59.  The telecommunications pole on the lot to be located adjacent to 205
Woodlake Drive is situate within the residential subdivision known as “Pine Run’.

60.  The property owned by the following member of CONTACT is located in
the Pine Run subdivision: 178 Forrest Drive (Dubas).

61.  All lots in the subdivision of Pine Run were laid out an-d created upon a
final plan of subdivision dated October 27, 1978. last-revised- January 24, 1983 and

approved by the Board of Supervisors of Northampton Township on or about March 28,
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1979, which final plan was duly recorded in the Office of the Recorder of Deeds of
Bucks County on February 10, 1983 in Plan Book 216, Page 46.

62.  The final plan of Pine Run contains the following covenant: “All proposed
utilities to be placed underground.” /d., Note 8.

63. Each and every one of the aforesaid covenants, contained in a recorded
Plan of Subdivision pursuant to which all owners of the subdivision took title to their
respective properties, is a legally enforceable property interest of the owner(s) of the
lots in the respective subdivisions.

64. The aforesaid covenants are enforceable at law and in equity by the

property owners against those who would violate the covenants.

IMPACT OF ATC’S CIVIL ACTION

65.  Each one of the properties upon which a new telecommunications pole is
to be installed by ATC, with the exqeption of the location on Rock Way, is located in a
neighborhood in which all properties are subject to a covenant prohibiting the placement
of utility facilities above-ground.

66. The placement of the twelve (12) twenty-five (25) foot tall
telecommunications poles by ATC in these neighborhoods violates the covenant
contained in the title to the properties owned by the foregoing members of CONTACT,
since title to every one of their properties is subject to such covenant.

- 67. . The impact of the twenty-five.(25) foot telecommunications-poles-upon the
property rights of those members of CONTACT will be substantial, direct and

immediate, as and for the reasons set forth in the Intervenor's Memorandum of Law in
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Support of Petition to Intervene, which is incorporated by reference as if fully set forth at
length.

68.  The property rights that are being infringed by ATC pertain to the homes
of the members of CONTACT and, as such, the interests being infringed by ATC are
among the most treasured and sensitive an individual may possess.

69.  In addition to the violation of the covenants against above-ground utility
facilities, the owners of the properties at 95 East Rotterdam Road (Bendzlowicz), 119
Briarwood Drive (Slavin), 139 Woodland Drive (Swenson), and 145 Tulip Road
(Wolfson) above wull suffer additional substantial, direct and immediate injury to thelr
property rights because they will have a 25 foot tall telecommunications tower built in
their front yards.

70.  The proposed new telecommunications poles will substantially, directly,
immediately and adversely affect the families who call those properties home..

71. In its Complaint, ATC avers that the actions of the Township and its
Zoning Officer which prompted ATC to file suit against them have had the effect of
“delay[ing] and prevent[ing] ATC from” constructing its telecommunications system in
Northampton Township. See, ATC’s Complaint, para. 36.

72. In its Complaint, ATC further seeks a permanent injunction against
Northampton Township “prohibiting the Township from taking any action to delay or
prohibit ATC from using the public rights-of-way for DAS Infrastructure,” which includes

-the placement.of the 12. telecommunications poles in the Intervenors” neighborhoods.

Id., para. (b) of prayer for relief in Count Ill.
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73.  The goal of ATC in bringing this Civil Action is to eliminate the involvement
of the Township in the construction of the wireless telecommunications systerﬁ ATC
intends to construct throughout the Township, and to facilitate the hasty erection of
telecommunications poles in the neighborhoods of Northampton Township without any
municipal review or due process.

74.  If successful in this action, ATC will be allowed to construct Township-
wide improvements, including twenty-five (25) foot tall telecommunications poles that
otherwise are prohibited, without any regard for the health, safety and welfare of the
residents of Northampton Township as otherwise would be protected under the
ordinances duly adopted by the Township Board of Supervisors.

75.  If ATC succeeds in this action, the members of CONTACT will be deprived
of their property rights and interests without the due process that otherwise would be
afforded to them if ATC’s plans were subject to the review and approval processes
embodied in applicable Township ordinances, including the Zoning Ordinance and the
Telecommunications Ordinance.

76.  Neither the Township Board of Supervisors nor the Township Zoning
Officer possess or will suffer the infringement of the property interests that will be
infringed upon by the placement of ATC’s telecommunications poles.

77. The Township is empowered to enforce its ordinances, which are for the
general good of the Township as a whole.

78._While the enforcement of the Township’s ordinances in furtherance of its

police powers may lead to a result consistent with that desired by the Intervenors, the
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interests of the Township Defendants and the Intervenors are not the same and are not
necessarily mutually supportive. |
WHEREFORE, CONTACT, an unincorporated association, by and through its
aforesaid members respectfully requests that the Court grant their petition to Intervene
and enter an Order in the form provided.
Respectfully submitted,

HILL WALLACK LLP

Dawd ruelove O
Attorn D. #3871
TimothyM. Duffy

Attorney 1.D. #65430

777 Township Line Road, Suite 250
Yardley, PA 19067

Phone: 215-579-7700

Fax: 215-579-9248
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VERIFICATION

|, Edward BendzIoWicz, member of CONTACT, verify that the statements made
in the foregoing Petition to Intervene are true and correct to the best of my knowledge,
information and belief. | understand that false statements herein are made subject to
the penalties of 18 Pa. C.S.A. Section 4904, relating to unsworn falsification to

authorities.

Date: &/7//01 50/0:// %ﬂ

VEdwaffﬂl/B’éﬁdé(\Bicz
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VERIFICATION

I, Janet Swenson, a member of CONTACT, verify that the factual statements
made in the foregoing Petition to Intervene are true and correct to the best of my
knowledge, information and belief. | understand that the written statement contained
herein is made subject to the penalties of 18 Pa. C.S.A. Section 4904, relating to

unsworn falsification to authorities.

Date: é -7 -2013— Q[M )JL(/UU)/U}G\/‘J

J%ét Swenson
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EXHIBIT A



ATC OUTDOOR DAS

March 9,.2011

NortHamptan Township
Northampton Township Complex
55 Township Road

Richbaoro, PA 18954

Bac rour_\d

ATC Dutdoor DAS, LLC (“ATC ODAS”) designs, builds, owns, operates and maintains
complete Distributed Antenna Systems (“DAS”) soltitions that allow télecoramunication
providers to deliver the.coverage they need, while balancing community aesthetic demands
and municipal permitting:requirements. DAS is a fiber-fed network that relies upon a series
of antennas installed atop existing or proposed poles in the right of way to provide a
localized solution for mobile devices. Such a network allows users to move seamlessly fram
DAS to towers of réoftops. -

Since 2001, Aimerican Tower Corporation ("ATC" ), parent company of ATC DDAS, has been
designing'and deploying DAS solutions to meet the needs of our customers. ATC has diverse
experience working closely w1th teIecommunlcatlon providers in planning, dessgnmg and
redesigning their networks for optimum coverage and capacity. ATC ODAS utilizes DAS
systems when zoning regulations, permitting restrictions, or space limitations preclude the
construction of a tower. The DAS network can déliverincreased coverage and capacity for
multiple telecommunication carriers with minimal impact onthe. community.

The DAS proposed by ATCODAS, located within-and nearthe- Township of Northampton,
Pennsylvania, consists of one hub‘and 71 nodes; alf cannected by a combination of
underground and aboveground fiber optic-cabling (“Northampten- DAS"). ATC ODAS
proposes to locate 60 of the 71 nodes in Northampton. The nodes will be located on existing
utility poles-owned by Philadélphia Efectric Company (“PECQY), Verizon (ILEC), arid/or
Comgast. ATC'ODAS is also Iookmg 16 locate some nodes on existing street lights:or on
proposed new: poles all within the public rlght-of—way The nodes will bé.connected to each
other and the hub by fiber optlc lines located within the public right-of-way.



N

ATC OUTDOOR DAS

ATC ODAS proposes to locate the hub; which will consist primarily of DAS operating
équipment, within an existing ATC tower site. Thisspace will provide 1000 square feet
which is needed to shelter the operating équipment for multiple carrier customers.

Curreritly, the Northampton DAS calls for running approximately 30.0 miles of fi:ber optic
cabling aboveground, and approximately 9.0 miles is proposed to be placed underground.
Conclusion

As & premier telecommunications infrastructure provider with imore than 34,000 sites in

nine countries, ATC recognizes the importance of keeping communities and their residents
connected, The Northaimpton DAS will deliver'increased caverage and capacity for multiple

carriers with mlmmal impact to your community.

Additionally, the Nonhampton'DAS will pr‘esé‘n‘/e‘and irIcrease the'amenities of

'suppc)rt the secunty of mstant commumcatlon such as calling 911. ATCODAS may work
with the community to customize the-design of the Northampton DAS to best suit the needs
of the township, The Nerthamptan DAS will promote and'conserve the convenience; safety
and general welfare of the citizens of Northampton by enhancing telecommunication ,
services within.the township and by providing a:strong, secure infrastructiire to protect.and
serve.your community.




IN THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

ATC'OUTDOOR DAS, LLC : | N
. Ne. 2011-09455
V.’ M4
BOARD OF SUPERVISORS OF
NORTHAMPTON TOWNSHIP
and
MICHAEL T. SOLOMON
ORDER
. . e lal 2.
AND NOW, this $H day o£ 0Ly

1, upon considération of Plaintiff*s Motion

Plaintiff’s response thereto and Defendant’s subsequent response; aswell as Défendant’s Motion
10 Dismiss Plaintiff’s Peremptory Judgment, Plaintiff’s :responsejmereto and Defendant’s
subsequeit t r&iponse and having heard oral argument or December 13,2011, itis hereby _

ORDERED and DECREED that;

2. Plaintiff’'s Motion for Peremptoty Judgtnent is GRANTED on Count I of Plain&iff's
Complaint in favor of Plaintiff; and thus, Deferidant’s Motion to Dismiss is DENIED,

3. Defendants are ordered to issue Plainfiffan exemption under Sections 106-4.B(6) and
106-4.B(9) of the ROW Ordinance so 4s o permit ATC to enier upon and use the publlc
rights-of-way within Northampton Township to install the DAS Infrastructure.

4, Deéfendant’s Preliminary Objections-are OVERRULED.

BY THECQURE ==~
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4908 _ COMMONWEALTH OF PENNSYLVANIA W REPLY PLERGE
PUC PENNSYLVANIA PUBLIC UTILITY COMMISSION REFER 70 DUR FLE
- ' P.O. BOX 3265, HARRISBURG; PA.17105-3265

December 22,2008

AU LSTY CONRBSOK

<

A-2008-2072972

JOHN C DODGE ESQUIRE
BRIAN ANIXONESQUIRE
1919 PENNSYLVANIA AVE NW

. 'SUITE 200

WASHINGTON DC 20006

Application of ATC Outdoor DAS, LLC for approval to-offer, render, furnish
or supply telecommunication services as a Competitive Access Provider to the public in the
: Commonwealth of Pennsylvania.

. To-Whom It May Concern:

*  Thisis to'advise you that the Cointnission in Public Meeting on December 18, 2008 adopted
an Order in the above entitled pracéeding.

An Order has been enclosed for your records.

Very trtily yours,

Encls
Ceit. Mail
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PENNSYLVANIA .
PUBL!C UTILITY'CQM:MISSION
‘Ha'rrisb_ur_g, PA 17105-3265

- ‘ Public Meeting held December 18,2008
Commissioners Present; .

James H. Cawley, Chairman
- Tyrone J. Christy, Vice Chrairman
RobertF. Powelson,
Kim Pizzingrilli : ' ' ;
Wayne E. Gardner

Apphcatlon of ATC Outdoot DAS, LIC for approval A-2008-2072972 . 1

-to offer, render, furnish or supply tclecommumcatxon . . E
services as a Competitive Access Provider to the '
Public in the Commonwealth of Pennsylvama

=ORDER-

BY THE COMMISSION: N

~ On September 11, 2008, ATC Outdoor DAS, LLC (Applicant or ATC
Ouitdoor) filed an Application seeking a Certificate of Public:Convenience pursuarit to the
Teleconimunications Act of 1996, 47 U.S.C. § § 201, et seq., (TA-96) and to Chiapter 11
. of the Public Utility Code (Code) {66 Pa.C S. §~"11"101 , et seq.) evidencing authority to
operate as a Competitive Access P}ovider (CAP) throughout me-'COMOnwealfh- of
Pennsylvama The Applicant was granted provisional authotity plifsuasit to our

Secretanal Letter-dated November 6, 2008, to provide the proposed CAP services "‘
- pursuant to its proposed tanff during the pepdency of the apphcauon process §

The Applicantis 4 Delawi Lirited Lisbility Cotopany with s principal
place of business at 116 Huntington Ave., Eleventh F loor, Boston, MA 02116, phonie
(617) 375-7500, fax (617) 375-7575. Correspondence to'resolve complaints may be



directed to either Dayiﬁ Peircein Cary, North Carolina, at (919) 466-6665 o Janae
Walker Bronson in Wobum, Massachusetts, at (781) 926-4545. The Applicant complied
with 15 Pa. C.S. § 7898’1,7\relating to a Foreign Limited Liability Company. The
Applicant’s registered office provider is CT Corporation System, i’If6 Pine St., Suite 320
Harrisburg, PA 17101. The Applicant will not be using a-fictitions name. The Applicant
understands that if it plans to cease doing busineés, within the Commonwealth of

Pennsylvania, it is under a duty to request aumérity‘-frpm- the Commission for permission

+

prior fo ceasing.

The Applicant co;nplied with notice requirernents set forth in our
‘ ApplicaﬁOn form by serving a copy of its application upon the Office of Cbnsu’mer‘
Advocate, the Qffice of Small Business Advocate and the Office of the Attorney General.
* No protests were filed: Ne hearings were held.

ATC OlitdO(;I has affiliates d&ing‘ business in Pennsyl-va}ﬁa; however, none
. of ATC Outdoor’s subsidiaries are jm'is'dictiqnél public utilities. The Applicant’s service
is charged at fhe%pp!icable rates set forthin their tariff. AT(i Outdoor will provide
facilities-based non-switchied local transport services, through a comibination of its own
facilities and facilities to be lqasegi froni a variety of telecommunications carriers, to
customers firoughout the Commonwealth of Pepnsylvania. ATC Outdoor’s services will

be both intrastate and interstate. Ope service W111 rely on a technical platfortt knownas a

. “Distributed Antenna System,” or “DAS.” ADAS consists of the following: Base Station

Hotel, Optical Conversion equipment, Remote Nodes and Access Points. Also, ATC
Outdoor plans to provide Radio Frequency (“RE™). o optical tfansport and backhaul

services for voice and data providers. The services will be provided on a monthly basis

. and will be available twenty-four (24) hours per day and seven (7) days per week. At this

time, however, ATC Qutdoor does not intend to farnish traditional residential or business

local telephone services or switched, interexchange telephone service.. |

Y
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The Applicant has demonstrated that it is ‘ﬁﬁancially capable of providing
telecommunication services as a CAP. We conclude that the Applicant meets the .

- requirerents for certification as a CAP,' consistent with this Order.

Premised t’lpoﬁ 0%11" réVi‘eW of the Application and the proposed tariff, and
consistent with our Orders, the Code, our Regulations and the TA—96, weé conclude that
the Applicant’s proposed scrvic;és do not }aise concerns-at this time regarding safety,
adequacy, téliability, or privacy: We note, however, deficiencies in the proposed tariff.

_ See Appendix A. We shall direct the Aﬁp!icant to revise its tariff in accordance with the
changes noted in Appendix A of this Order.> The Applicant shall, thereafter, file ifs
Initial Tarlff reflecting the requested changas on or before sixty (60) days from the date of
entry of this Ordcr Copm of the Imt1a1 Tariff shall also be served ‘upon the same cntmes
receiving serviceof the: ongmal Apphcanon If thé tinie requiréd for such resolutlon and
filing exceeds sixty (60) days, the Applicant may Tequest an ‘extension of an-addmonal
sixty (60) days with the Commission’s Sectetary. Thus, if the Initial Tariffis not filed

“within 60 days (120 days including the extension) of the eritry of this Order, the

" Application will be dismissed and the authority granited herein will be revoked without

fmth’er Commission Order. To the extent that the proposed tariff contains rates, thev

“Initial ’I‘arlff may become effectlve on.one (1) day’s nofice: from the date upon which it is )

- filed and served.

We note that the Commission will onty appmve tariff prowsmns regardmg
limitation of liability consistent with law. The Commission does not have Junsdwtlon to
determine liability or award monc,tar;y damages. Any tariff provisions contained 1;1=the
Initial Tariff regarding limitation-of liability found to be inconsistent with any applicable

- LiCAP authonty may not be used to access the Public Switched Netwark: nrwllnallmg If a ntility withi CAP -
suthotity wishes to- provxde dccess to'the Public Switched Network or'to provide local or IXC (intreLATA or -
interLATA) calling services to its customers, the utility miust also have "been granted €LEC andfor IXC authonty by
‘this"Commission.
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" laws, rules and regulations will be deemed inoperative and superseded. Any claim 3
againist the public utility and/or public utility’s cuétomer'regardjng liability outside the >
", limited scope of the tariff must be filed in court for determination of liability and

y monetary damages. . |
Conclusion " o %
. Accordingly, we. shall grant the Application. Upon the estabhshment of :
filed rates and the approval of the Initial Tanﬁc a Certlﬁcate of Public Convemence shall ?
be issued evidencing the Applicant’s authonty to prov1de services s a CAPinthe -
Commonwealth of Pennsylvama, consistent with th1s Order and our dec1s1ons in such ,,
other proceedjngs, THEREFORE, i #

IT 1S ORDERED:
1. That the Apphcauon of ATC Outdoor DAS LLC at Docket No. A~ *

o 2008 2072972, for authonty to operate as a Corpetitive Access Prov1der throughout the
Commonwealth of Pennsylvama is granted, consxstent with this Order.

* 2. Thatthe Applicant shall comply with all-'the provisions of the Public
Utxhty Code, as NowW exist of as may "be hereafter amended, and with all pertinent rules;

‘rcgulahons, and Orders of this Commxssxon, now in effect or as may be prescribed by this
Commission. '

3. That the atithority granted hetein, to the extent that it duplicates

authority now held by or subsequently granted to the Applicant, shall not be construed as 2 ;
conferring more than one operating right to the Applicant, -

2 Regardless of the revisw procm any tariff pmws;on(s) iticonsistent w:th thc prowsxons of the Code, the TA~96
or our Regulations or Orders will be deemed inoperative and superseded’ \(52 ‘Pa. Code § 64.213).



4,  That the Applicant maintain accurate accounting records that

segment 1ts Competitive Access Provider revenues in the state.

5. That in accordance with Commlssmn Orders entered -
October 3, 2005 at M-00041857 and on August 21, 2006 at L-00050176, the apphcant
shall follow the reportmg reqmrements outlined at the followmg website:

6.  Thatthe Applicant shall file such affiliated interest agreements as
may be necessary relative to any transactions with affiliates within 30 days of this Order.

7, ‘That the Applicant shall file its Initial Tariff consistent with the

requ:slte changes noted in. Appendlx A of this Order, within sxxty (60) days after the date

- of entry of this Order. ‘The Applicant is diree

Apphcant shall serve copxes of 1ts Imt1a1 Tanff on each ennty receiving a copy of thé
original Apphcatlon The Imtlal Tanff may become effective on or after onc ) day 5
~ hotice from the date upon w}nch itis filed and served,

8. That the. Competltwe Access Provider tanff shall reflect on its face
that iti isa “Competitive Access Provider Tariff” Changes and/or addmons ‘made to the .
ap_proved,- filed tariff shall be made in the form of supplements, consecutively numbered
_ in the-order of their ﬁlmg dates, and the tariff designation shail be in the following
‘manner: -Sﬁppibmcnt No. __ to Tariff Telephone Pa. P;U;C—, No.___

9. "I’hat the Applicant shafl add its Pennsylvama tariff to its website. If

the Apphcant does not thaintain a website, the Commission will host its tariff on the

a. Withm 30 days of the filing of its Initial Tarff, the Applicant shall
add the tariff 1o its website and mark it “Pending.”
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b.  Within 30 days of receipt of its Certificate-of Public Convenience,
* the Applicant shall make any required modifications to the tariff on L
its website and remove the “Pending” notation. Thereafief the

Applicant will continually update the website whenever any -

X
W
o
£
¥

supplemental revisions to the tariff re approved by the Commission
such that the website tariff is a true and accurate representation of its

tariff on file with the Commission, 1

+

< The Apphcant shall contact Cyndz Page (717-787—3722

cypage@state paius) of the Commlssmn s Connnumcatlons Office,

website. If the Apphcant does ot maintain a webutc, the Applicant
shall contact Cyndi Page to have its tariff added to thé Commission's:
website and to update the tariff upon subsedquétt approval of

'supplemental tevisions to the tariff.

10.  Thatupon the estabhshment of filed rates and the approval of the
Initial Tariff, a Certificate of Public Convenience shall be issued authommg the

Apphcant to furnish services as a Competitive Access Provider within the

Commonwealth of Pennsylvama, consmtent with this Order;

11, That in the event that the Applicant has not, on-or before sixty (60)

RS g e $00 st
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days (120 days mcludmg an approved extension) from the date of entry of this Order
- complied with the requirements set forth herein;the Apphc‘atlon at Docket No. A’-*2008=-
2072972 will be dxsmlssed and the authority granted hﬁrem revoked: without further

Commijssion Order.

4 12. That 1f the Apphcant plans to cease domg busmcss w1thm the
Commonwealﬂl of Pennsylvama, it shall réquest authority from the Cemmmsmn for -

permlssmn prior to-ceasing. ‘ .



13. ' Thata cop,y<o,f this Order be served on the Department; of Revetiue,

Bureau of Corporation Tax.

- (SEAL)- -

it .

BY THE COMMISSION,

Secretary

ORDER ADOPTED: December Iw'g, 2008

ORDER ENTERED:

DEC.2 9 2608

James J. McNulty
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APPENDIX A

ATC Outdoor DAS, LLC
. Docket No. A-2008-2072972 °
Proposed tariff for
Competitive Access Provider

The pfoposed tariff contains certain deficiencies that must be addressed by the

Applicant before the tariffs can be approved and the Certificate of Public Convenience issued.
The Applicant must submit a copy of this Appendix with its revised comphiance tariff. On
 that copy please note the pa ie/sheetof the compliance tariff where the required revision'is
tocated foreach item below. B '

1. Correcttitle to read: N

ATC Outdoor DAS, LLC
Competitive Access Provider Carrier
Regulatlons and § chedule of Charges

K

2. T;tle Page: need to add territory to which tarxff apphes (Throughout Commonwealth of
Pennsylvania).

3. Origitial-sheet No.’s 20-24, Section 4 Explanation 6f Terms: This should b at the begmnmg
of tariff. Prefetably the first section, Rename fo read Definitions Section. All terms ifi the
" Definitions Section must appear somewhere in the: tariff. However, the followmg terms do
not appear elsewhere and must therefore be removed from the Definitions Section: LATA,"
Lk, Local Service, Resale of Service, Sharing and Telephone Call.

4. ReviseTable of Contents pursuant fo changes tade in revised it

* 5. Original Sheet No. 1, Check Sheet: There are.29 otiginal sheets, The tariff has a total 0f26
original sheets. Revisé Check Sheet and.delets sheets 27-29.

6. Original Sheet No. 4, Explanation of Symbols: only include 3 symbols: (C) To signify

change, (D) To sngmfy decrease in rate and (I) To' gignify increase in rate: Exclude:all other

symbols

7. All pages should -@ntainan issued and effective date.

| e s
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Missitg: The company did not provide a page for future rewsmns typically labeled “Llst of

Modifications” as per 52 Pa. Code § 53.21 (10) and 52 Pa. Code § 53. 21 This page should be '

nght after the Table of Contents

Mmsmg company did not provide page explammg the Tariff Format. This page should be
preferably inserted right after Table of Contents. The Tableof Contentsshould then referellce~
this page. Use sattiple tatiff Format provided in Appendix B.

10. All Pages: State the utility’s authenty (e g Competmve Actess Provider) as per ordermg

paragraph

1
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Sample Tariff Format Page APPENDIX B
TARIFFE F ORMAT

A Page Numbering —Page numbers appear in the upper right comer of the page. Pages are
numbered sequentially. However, new pages are occasionally added-fo the Tariff, When anew
page is added between pages already ini effect, a-decimal is added. For example, a new page

- added between pages 14 and 15 would be 14.1.

B. Page Revision Numibers — ReVlSlOtl numbers also appear in the upper tight corner of each
page. These numbers are used to determine the most current page version on filewith theé
Pennsylvania Public Utility Commission. For examPle ‘the 4th revised Page 14 cancels the 3rd
revised Page 14. Because of various suspension periods, deferrals, etc., the:most current page
number on file with the Pennsylvama Public Utility Commissioti is not: always the Tatiff page in
eﬁ‘ect Consult the Check Sheet for the page cm'rently in effect

C. Paragraph Numbenng Sequence — There are nine levels of parageaph coding. Each level of ‘.

coding is: subsemcnt o its fiext h1gher level:
2.
21,
211,
C21.1A
" 2.0:1LA,
2.1.1.A.1.(a).
. 2L1ALG)L
'2.1.1.A.l.(a) L.
2.1.1.A.L(a).1.0): (1). ' o

D.  Check Sheets— When a Tariff filing i ‘made with the Pennsylvania: Public Utility
- Commission, an updated Check Sheet: accompanies the Tariff filing. The Check Sheet lists the

. pages contained i the Tariff, with a cross reference to the current revision number: When new
pages afe added, the Check Sheet is changed to reflect the revision. Alfrevisions madein a given
filing are designated by an asterisk (*). THere will bé nio other: symbols used on,this page if these
are the only changés made to it (i.e;; the format, stc.; remdin the same, just tevised revision
levels on some pages). The Tariff user shotild refer 4o the latest Check Sheet to find outifa .
particular page is the most current on file with the Pennsylvania Public Utility Conimission.
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-4, The user's RFsignal 15 received by the antenna oa the node,

Qutdoor DAS

Anoutdecr DAS wansmits aw;ml@ss signal-in a
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IN THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA
CIVIL ACTION
ATC OUTDOOR DAS, LLC : No. 2011-09455

VS.

BOARD OF SUPERVISORS OF
NORTHAMPTON TOWNSHIP

and
MICHAEL T. SOLOMON

Director of Code Enforcement

MEMORANDUM OF LAW IN SUPPORT OF CONTACT'’S
PETITION FOR LEAVE TO INTERVENE

I HISTORY OF THE CASE

A. FACTUAL BACKGROUND
Plaintiff, ATC Outdoor DAS, LLC (“ATC”) constructs and installs the infrastructure

and component facilities that compfise a new type of wireless telecommunications
éystem known as a Distributed Antenna System, or “DAS” as the name suggests. The
system employs numerous nodes, or utility boxes, and antennae, all of which are
mounted on top of utility poles throughout a service district area. Those facilities are
used for the transmission of wireless communication throughout the DAS System. ATC
sought permits from Northampton Township (the, “Township”) on December 18, 2008 to
7 place close to 20 new telecommunications poles throughout the Township’s residential
communities. Northampton denied the initial request. In response, ATC filed suit

against the Township Board of Supervisors and the Township’s Zoning Officer. ATC
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then filed a Motion for Peremptory Judgment to compel the Township to issue cenéin
permits, which Motion was granted on January 5%, 2012. |

In compliance with this Court Order, the Township issued permits under its Right-
of-Way Ordinance (the only relief that had been sought by ATC), and ATC began
construction on the utility poles on March 1, 2012. On May 15, 2012, the Township
issued Stop Work Orders to ATC. The orders were issued because, inter alia, ATC’s
utility pole construction directly violated applicable provisions of the Township’s Zoning
Code and Telecommunications Ordinance, and because they violated the prohibition
against abové ground utilities contained in various land development agreements. ATC
then filed its Motion for Enforcement of Peremptory Judgment, Determination of
Contempt and Injunctive Relief in order to allow ATC to continue its proposed
construction.

CONTACT is an unincorporated association, the members of which are owners
of properties in and adjacent to the residential neighborhoods of Northampton Township
in which ATC plans to place its 25 foot tall telecommunications towers. All lots in each
of the neighborhoods in which the telecommunibations towers are to be placed are -
subject to a restrictive covenant that prohibits the placement of utility facilities above-
ground. In addition, four of the members of CONTACT (Bendzlowicz at 95 Rotterdam
East, Slavin at 119 Briarwood Drive, Swenson at 139 Woodland Drive, and Wolfson at
145 Tulip Road) own and reside at the properties upon which it appears ATC plans to

place its towers.
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Il HOW THE QUESTION IS PRESENTED
Plaintiff filed its Motion for Enforcement of Peremptory Judgment, Determination
of Contempt and Injunctive Relief on May 18. That motion has not yet been moved for

disposition, and therefore, Intervenors timely file this Petition for Intervention.

. QUESTIONS PRESENTED

A. Are the property interests of the members of CONTACT (an
unincorporated citizens’ association) which are affected by the installation
of telecommunications poles so substantial, direct and immediate as to
vest CONTACT and its members with standing to intervene?

Suggested Answer; Yes.

IV. ARGUMENT

CONTACT has standing to intervene because the installation of
telecommunications towers violates a legally enforceable property interest
of its constituent members that is not adequately protected from being
violated by ATC.

A. Standard for Intervention .

Pennsylvania Rule of Civil Procedure 2327 governs intervention in Civil
Actions. A person not a party to an action will be permitted to intervene if the
determination of the action may affect a “legally enforceable interest” of that person,
whether or not he may be bound by that judgment. Pa. R.C.P. 2327(4). Generally

speaking, to satisfy Rule 2327(4) in an action involving real property, the applicant must
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own an interest in the property in question or must own a cause of action that would be
affected by the current action. Keener v. Zoning Hearing Bd. Of Millcreek Twp., 714
A.2d 1120, 1122 (Pa. Cmwilth. 1998).

“To possess standing, a party must have an interest in the controversy that is
distinguishable from the interest shared by other citizens. A party possesses standing if
he has a ‘substantial, direct, and immediate interest’ in the interest of the subject matter
of the litigation.” Unified Sportsmen of Pennsylvania ex rel. their members v.
Pennsylvania Game Commission, 903 A.2d 117, 122 (Pa. Cmwilth. 2006) (citing, Sierra
Club v. Hartman, 529 Pa. 454, 605 A.2d 309 (1992), and William Penn Parking Garage,
Inc. v. City of Pittsburgh, 464 Pa, 168, 346 A.2d 269 (1975)). The, “substantial, direct
and immediate” test for intervention has been explained by the Court as follows:

An interest‘ is ‘substantial’ when there is a discernible
adverse effect to an interest of the aggrieved individual
which differs from the abstract interest of the general
citizenry in having others comply with the law. An interest is
‘direct’ when an aggrieved person can show a causal
connection between the alleged harm to his or her interest
and the matter of which he or she complains. Finally, the
interest is ‘immediate’ when the causal connection between
the injury and the matter complained of is not too remote.
Pennsylvania Social Services Union, Local 668 v. Commonwealth Department of
Public Welfare, 699 A.2d 807, 810 (Pa. Cmwith. 1997).

“‘An association, as a representative of its members, may have standing to bring
a cause of action even in the absence of injury to itself; the association must allege that
at least one of its members is suffering immediate or threatened injury as a result of the

challenged action.” Unified Sportsmen of Pennsylvania, supra., 903 A.2d at 122

(quoting, Malt Beverages Distributors Association v. Pennsylvania Liquor Control
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Board, 881 A.2d 37, 41 (Pa. Cmwith. 2005), allocator denied, 586 Pa. 775, 895 A.2d
1264 (2006)); see, also, Energy Conservation Council of Pennsylvania v. Public Utility
Commission, 995 A.2d 465, 476 (Pa. Cmwith. 2010) (Parents United for Better Schools
v. School District of Philadelphia, 166 Pla. Cmwith. 462, 646 A.2d 689, 692 (1994)
(“thus, as long as an organization has at least one member who has or will suffer a
direct, immediate, and substantial injury to an interest as a result of the challenged [i.e.,
is aggrieved, the organization} has standing”). CONTACT satisfies the “substantial,
direct, and immediate” test in two ways: (1) six of the properties upon or next to which
the telecommunications towers are to be placed are owned by members of CONTACT;
and, (2) the towers will violate restrictive covenants that run with the‘ land in all of the
neighborhoods in which the poles are proposed to be placed.

B. The placement of telecommunications towers in the front yards of the

homes of members of CONTACT substantially, directly and immediately
harm the property interests of those members.

CONTACT members Ed Bendzlowicz, John and Catherine Slavin, Janet
Swenson and Beth-Ann and Steve Wolfson own and live at the properties upon which
two of the 25 foot tall telecommunications poles are to be placed. See, Petition to
/niervene, paras. 10(a) and (c), 15, 16, 28 and 29. As such, Mr. Bendzlowicz, Mr. and
Mrs. Slavin, Ms. Swenson, and Mr. and Mrs. Wolfson are aggrieved beyond a mere
assertion of “the common interest of all citizehs in procuring obedience to the law.”
Energy Conservation Council of Pennsylvania v. Public Utility Commission, 995 A.2d
465, 475 (Pa. Cmwith. 2010). As such, they afford standing to CONTACT.
Applying the “substantial, direct, and immediate” test, the harm to these four

families is “substantial” because their front yards are only two of twelve in the entire
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Township in which a 25 foot tall telecommunications pole will be placed. The
placement of the poles in the front yards of their homes has a “discernible adverse
effect to some interest other than the abstract interest of all citizens in having others
comply with the law.” Unified Sportsmen of Pennsylvania, supra., at 122 (quoting,
Pennsylvania Banker's Association v. Department of Banking, et al. 893 A.2d 864 (Pa.
Cmwith. 2006)). |t is hardly an “abstract interest” to be singled out as two of only
twelve property owners in a Township of the Second Class to be forced to have a 25
foot tall telecommunications tower placed in his front yard.

The harm to the interests of Mr. Bendzlowicz, Mr. and Mrs. Slavin, Ms. Swenson,
and Mr. and Mrs. Wolfson is “direct” because there is a causal connection between the
action CONTACT wishes to challenge, namely, ATC’s attempt to avoid the municipal
permitting process, an'd the harm suffered, namely, the rushed placement of a 25 foot
tall telecommunications tower in their front yards. Finally, the harm this Civil Action will
visit upon the interests of these four families is immediate in that the placement of the
telecommunications pole in their front yards is “not a remote consequence” of the
present Civil Action; rather, it is the ultimate goal theredf.

At least one other member of CONTACT, namely, Janice Kotofsky at 144 Tulip
Road (Deerfield), lives next to or directly across the street from the proposed location
of one of the telecommunications poles. Given the closé proximity to the poles to their
homes, those members also have a “substantial, direct, and immediate” interest in the
present action for the same reasons Mr. Bendzlowicz, Mr. and Mrs. Slavin, Ms.
‘Swenson, and Mr. and Mrs. Wolfson do. See, e.g., Energy Conservation Council of

Pennsylvania, supra., 995 A.2d at 476 (standing found where the organization, “has at
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least sixteen members that are located in and around the area in which the [Trans-
Allegheny Interstate Line Company electrical transmission facilities] including a
potentially 200 foot tall 502 segment, will be located.”) Thus, because at least seven
members of CONTACT will have telecommunications poles in their yards, directly
across the street, or next door to them, CONTACT has standing to intervene to defend
against the substantial, direct and immediate harm that will result if ATC succeeds in
the present litigation. Unified Sportsmen of Pennsylvania, supra., 903 A.2d at 122.

C. The result of this Civil Action, if successful, will be the substantial, direct

and immediate violation of restrictive covenants that are enforceable
property rights of the members of CONTACT

The goal of ATC in bringing this Civil Action is to obtain judicial sanction to
the substantial, direct and immediate violation of the rights of an even broader Scope of
the membership of CONTACT. As noted in the Petition, all but 12 members of
CONTACT own and reside at properties that are subject to covenants that will be
violated by the placement of the telecommunications towers within their
neighborhoods. The plans of subdivision that were approved by Northampton
Township and subsequently recorded in the Office of the Recorder of Deeds of Bucks
County for all of the neighborhoods in which a telecommunications pole is to be placed
contain a covenant that requires the facilities of all utilitiés to be placed underground.
Petition to Intervene, paras. 13 through 55.

Northampton Township, like all others, has the authority under the Municipalities
Planning Code to attach conditions to its subdivision approvals. See, Doylestown
Township v. Teeling, 160 Pa. Cmwith. 397, 635 A.2d 657, 660 (1996). Such conditions

may be set forth in a recorded subdivision plan and as such, are restrictive covenants

{Y0160361} 7



that “are enforceable even if the conditions are not specifically set forth in the deeds
conveying the lots created by the subdivision.” Id., 635 A.2d at 661 (citing, Ballard v.
Heppe, 403 Pa. Super. 441, 589 A.2d 266, appeal denied, 529 Pa. 630, 600 A.2d 950
(1991).  “Such covenants are ‘said to run with the land, when not only the original
parties or their representatives but each successive owner of the land, will be entitled
to its benefit... * Id.

The Courts have recognized that “conditions attached to an approved éubdivision
plan may be enforced by actions in equity.” /d., 635 A.2d af 660. The owners of
properties in the subdivision that are subject to such conditions have the right to
enforce that condition against violations on not only their own property, but upon other,
similarly restricted properties throughout the same subdivision. See, e.g., Doylestown
Township, supra; Perrige v. Horning, 440 Pa.Super. 31, 654 A.2d 1183 (Pa.Super.
1995); Gey v. Beck, 390 Pa.Super. 317, 568 A.2d 672 (Pa.Super.1990)(intentional
violation of a restrictive covenant justifiés grant of injunctive relief in favor of landowner
who asserts violation of covenant). Hence, the members of CONTACT who are the
owners (original or successive) of a lot subject to a valid restrictive covenant have an
interest in that covenant and the right to enforce it against those who would violate it.

Applying the “substantial, direct, and immediate” test as set forth above, the
members of CONTACT, and hence that association, have standing to enforce the
restrictive covenant against its intended violation by ATC. The harm the members
seek to avoid by intervening in this Actionris substantial — rather than some “abstract
interest of all citizens” ~ because the members, unlike the greater population, have a

recognized and specific property interest peculiar to their respective properties that will
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be violated by the placement of the poles, i.e., a specific restrictive covenant.» Their
interest is not generally created by operation of law or Township-wide ordinance.

Their interest is “direct” in that there is “a causal connection between the alleged
harm to his or her interest and the matter to which he or she complains.” PA Social
Services Union, Local 668, supra., 699 A.2d at 810. The goal of ATC'’s suit is to place
telecommunications poles in the neighborhoods where the members of CONTACT
reside. The placement of those utility poles — being above ground, rather than
underground utility facilities -- will be the sole cause of and constitute violations of the
interests the CONTACT members seek to protect. Hence, the harm they wish to
protect by intervening is “direct.”

Finally, the harm that will result if ATC succeeds in this Action is immediate
because “the causal connection between the injury and the matter complained of is not
too remote.” Id. Rather than being a remote consequence of ATC’s action, the
placement of the telecommunications poles is the intended and proxima>te result of the
entry of judgment in favor of ATC in this action. The hasty placement of
telecommunications poles in neighborhoods without having to undergo any scrutiny at
the local level is the goal of the Action, not a remote consequence thereof. All three
prongs of the “substantial, direct and immediate” test being satisfied, the violation of the
covenants in the recorded subdivision plans provides a further basis for the standing of
CONTACT to intervene in this action.

This conclusion is consistent with the related law of zoning. Many courts have
held that property owners in the immediate vicinity of property involved in a zoning

dispute have the requisite interest to become intervenors under Rule 2327(4). See, e.g.

{Y0160361} 9



Larock v. Sugarloaf Twp. Zoning Hearing Bd., 740 A.2d 308, 314 (Pé. Commw. Ct.
1999); Grant v. Zoning Hearing Bd. Of the Twp. Of Penn, 776 A.2d 356, 359 (Pa.
Commw. Ct. 2001); Esso Standard Oil Co. v. Taylor, 159 A.2d 692, 696 (1960).

At issue in Keener was whether the owner of a lien against property near land to
be re-zoned had a legally enforceable interest. 714 A.2d at 1122. The court held that
such a lien does satisfy the requirements of Rule 2327(4). I/d. Moreover, the court
found that the property in question need not be immediately adjacent to the property at
issue in a zonihg case to constitute a sufficient interest. /d. at 1123.

| Similarly, in Larock petitioner residents sought to intervene when nearby property
was to be re-zoned as a quarry. 740 A.2d at 310. The Court recognized that “[o]wners
of propeﬁy in the immediate vicinity of property involved in zoning litigation have the
requisite interest and status to become intervenors under Pa. R.C.P. No. 2327(4).” /d.
at 313. By nature of the residents’ status as property owners in the immediate vicinity of
the proposed quarry, the court found that they did have a legally enforceable interest.
Id.

The individual hofne owners in Northampton have a stronger interest than the
one at issue in Keener. Though some of the property owners will have utility poles that
directly broach their lands, others will be in the immediate vicinity of the poles. The
construction of those poles will have a negative impact on the values of all homes in the
area. Much like Larock, this gives these property owners the requisite legally
enforceable interest to satisfy the requirements of Rule 2327(4). These property
owners paid a premium to live in an area with restrictive covenants against above

ground utilities.
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D. The Township Does Not Adequately Represent the Interests of Individual
Property Owners.

The second part of the analysis governing intervention under the Pennsylvania
Rules of Civil Procedure gives the court discretion to deny standing if the petitioner's
interest is already adequately represented. Pa. R.C.P. 2329(2). The Court should allow
anyone to intervene who has an interest of their own which no party on the record is
interested in protecting. Keener, 714 A.2d at 1123 (citing Bily v. Bd. of Property
Assessment, Appeals and Review of Allegheny County, 44 A.2d 250, 251 (1945)). The
Court should also allow a party to intervene if the party already in the action does not
“un_equivocally” share the proposed intervenor's interests. Larock, 740 A.2d at 314.
When the property at issue involves an individual’'s home, the owner’s right to protect
the property’s viability is paramount. /d. at 312.

The Courts in Pennsylvania have held that a township does not necessarily
adequately represent the interests of its individual residents. /d. at 314 Keener, 714
A.2d at 1123. Rather, tdwnships and their boards are generally charged only with
“providing for the public health and safety and general welfare of the municipality.”
Cherry Valley Associates v. Stroud Twp. Bd. Of Supervisors, 530 A.2d 1039, 1041 (Pa.
Commw. Ct. 1987).

In Keener, the township initially opposed, then seemed to favor, the granting of a
variance request for area to be used as a quarry. 714 A.2d at 1121. Berks, a company
that owned property adjoining the proposed quarry, sought to intervene. /d. at 1123.
The court stated ,that ‘[wlhile the Township may have adequately represented Berks’

interest throughout most of the controversy, when it entered into a settlement
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agreement with Keenér to allow the use that Berks has opposed all along, the Township
no longer represented Berks’ interests.” /d. at 1123.

Similarly, in Larock, the court dealt with an appeal concerning the re-zoning of
land to operate a quarry. 740 A.2d at 310. In reversing the lower court and allowing
residents to intervene, the court focused on the necessarily divergent interests of the
Township versus its residents. /d. at 314. While the residents’ goal was to prohibit the
quarry entirely, the Township’s goal was to protect the interests of the township as a
whole, which included a settlement agreement permitting the quarry’s operation. /d.
But the court stated that a person has the right to protect his property from harm,
“whether it be in the form of decreased valuation...or some other cause.” /d. at 312,

The case at hand greatly mirrors the circumstances surrounding the Keener
decision. Here Northampton Township initially granted ATC’s request to construct the
utility poles, but later denied it. Like Keener, the Township may at some point wish to
settle and permit the towers’ construction. Such a settlement may not be consistent
with the best interests of this particular group of property owners who are most affected
by the poles’ construction. What may be good for the Township as a whole may not
necessarily be the best for the owners of properties that will be directly and substantially
impacted by the placement of those poles in their front yards.

This property interest is paramount to the members of CONTACT, while such
private property rights are not, and arguably cannot be the paramount concern of the
Township. The legally enforceable interests of the residents are not being adequately
represented by the township, and therefore, the bar of Rule 2329(2) is not triggered.

Intervention is warranted.
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V. CONCLUSION

For the foregoing reasons, CONTACT, by and through its constituent members,

respectfully requests that this court grant its Petition for Leave to Intervene and enter an

order in the form provided.

Date: é/ ] // 7~
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/'David J. fffuelove, E£qui
© Attorney\.[D. #3871
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Respectfully Submitted,
HILL WALLACK LLP

NN\

w

Timothy J."Duffy, Esquire

Attorney 1.D. #65430

Attorneys for Intervenors

777 Township Line Road, Suite 250
Yardiey, PA 19067

Phone: 215-579-7700

Fax: 215-579-9248



IN THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

ATC OUTDOOR DAS, LLC

V.

BOARD OF SUPERVISORS OF

NORTHAMPTON TOWNSHIP
and

MICHAEL T. SOLOMON

Director of Code Enforcement

: No. 2011-09455

CERTIFICATE OF SERVICE

I, Timothy J. Duffy, Esquire, hereby certify that on June X_f 2012, | served a true
and correct copy of the foregoing Petition to Intervene and Memorandum of Law in
Support Thereof upon the following by electronic mail and Federal Express, overnight
delivery, postage prepaid, addressed as follows:

John A. VanLuvanee, Esquire
Eastburn and Gray, P.C.

60 East Court Street

P.O. Box 1389

Doylestown, PA 18901-0137
JVanLuvanee@eastburngray.com

By:

Date: @ \/8/’/12,/
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101 Greenwood Ave., 5" Floor
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