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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CASE MANAGEMENT TRACK DESIGNATION FORM

TOWNSHIP OF NORTHAMPTON CIVIL ACTION

V.

ATC OUTDOOR DAS, LLC NO.

In accordance with the Civil Justice Expense and Delay Reduction Plan of this court, counsel for
plaintiff shall complete a Case Management Track Designation Form in all civil cases at the time of
filing the complaint and serve a copy on all defendants. (See § 1:03 of the plan set forth on the reverse
side of this form.) In the event that a defendant does not agree with the plaintiff regarding said
designation, that defendant shall, with its first appearance, submit to the clerk of court and serve on
the plaintiff and all other parties, a Case Management Track Designation Form specifying the track
to which that defendant believes the case should be assigned.

SELECT ONE OF THE FOLLOWING CASE MANAGEMENT TRACKS:
(a) Habeas Corpus — Cases brought under 28 U.S.C. § 2241 through § 2255. ()

(b) Social Security — Cases requesting review of a decision of the Secretary of Health
and Human Services denying plaintiff Social Security Benefits. ()

(c) Arbitration — Cases required to be designated for arbitration under Local Civil Rule 53.2. ()

(d) Asbestos — Cases involving claims for personal injury or property damage from
exposure to asbestos. ' ' ()

(¢) Special Management — Cases that do not fall into tracks (a) through (d) that are
commonly referred to as complex and that need special or intense management by
the court. (See reverse side of this form for a detailed explanation of special
management cases.) ()

(f) Standard Management — Cases that do not fall into any one of the other tracks. (1204

May 23, 2012 Michael J. Savona, Esqg.

Date Attorney-at-law Atto for intiff
215-635-7200 215-635-7212 msavona@fsalaw.com
Telephone FAX Number E-Mail Address

(Civ. 660) 10/02



UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA — DESIGNATION FORM to be used by counsel to indicate the category of the case for the purpose of
assignment to appropriate calendar.

Address of Plaintiie. D> Township Road, Richboro, PA 18954
116 Huntington Avenue, 11th Floor, Boston, MA, 02116

Northampton Township, Bucks County, PA - multiple locations
(Use Reverse Side For Additional Space)

Address of Defendant:

Place of Accident, Incident or Transaction:

Unknown
Docs this civil action involve a nongovernmental corporate party with any parent corporation and any publicly held corporation owning 10% or more of its stock?
(Attach two copies of the Disclosure Statement Form in accordance with Fed. R.Civ.P. 7.1(a)) Yesd Noll
Does this case involve multidistrict litigation possibilities? Yesn  NolK
RELATED CASE, IF ANY:
Case Number: Judge Date Terminated:

Civil cases are deemed related when yes is answered to any of the following questions:

1. Is this case related to property included in an earlier numbered suit pending or within one year previously terminated action in this court?
Yes Nagl-
2. Does this case involve the same issue of fact or grow out of the same transaction as a prior suit pending or within one year previously terminated
action in this court?

YesDI NoXd
3. Does this case involve the validity or infringement of a patent already in suit or any earlier numbered case pending or within one year previously
terminated action in this court? YesO N(}é

4. Ts this case a second or successive habeas corpus, social security appeal, or pro se civil rights case filed by the same individual?

Yes[d N§Z|

CIVIL: (Place & 1l ONE CATEGORY ONLY)

A. Federal Question Cases: B. Diversity Jurisdiction Cases:

1. O Indemnity Contract, Marine Contract, and All Other Contracts 1. O Insurance Contract and Other Contracts

2. 0 FELA 2. O Airplane Personal Injury

3. O Jones Act-Personal Injury 3. O Assault, Defamation

4. O Antitrust 4. O Marine Personal Injury

5. O Patent 5. O Motor Vehicle Personal Injury

6. O Labor-Management Relations 6. O Other Personal Injury (Please specify)

7. O Civil Rights 7. O Products Liability

8. O Habeas Corpus 8. O Products Liability — Asbestos

9. O Securities Act(s) Cases 9. X All other Diversig Cases, | . .
10. 0 Social Security Review Cases (Please specify) reliminary Inj uction/

11. X All other Federal Question Cases Declaratory Judgment

(Please specify) _ 47 U.S.C. 332(c) (7)(A)

7

ARBITRATION CERTIFICATION

: (Check Appropriate Category)
1 Michael J. Savona ’ Esq ¢ counsel of record do hereby certify:

O Pursuant to Local Civil Rule 53.2, Section 3(c)(2), that to the best of my knowledge and belief, the damages recoverable in this civil action case exceed the sum of
$150,000.00 exclusive of interest and costs;
B/Relief other than monetary damages is sought.

_May 23, 2012 78076

Att@dﬁ,aw ~ Attorney LD#
NOTE: A trial de novo will be a trial by jury only if there has been compliance with F.R.C.P. 38.

DATE

I certify that, to my knowledge, the within case is not rglated to gny case now pending or within one year previously ferminated action in this court
except as noted above.

May 23, 2012 78076

Attorney LD.#

DATE:

CIV. 609 (5/2012)



UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA — DESIGNATION FORM to be used by counsel to indicate the category of the case for the purpose of
assignment to appropriate calendar.

Address of Plaintiff: 2 9 Township Road, Richboro, PA 18954
116 Huntington Avenue, 11th Floor, Boston, MA, 02116

Northampton Township, Bucks County, PA - multiple locations
(Use Reverse Side For Additional Space)

Address of Defendant:

Place of Accident, Incident or Transaction:

Unknown
Does this civil action involve a nongovernmental corporate party with any parent corporation and any publicly held corporation owning 10% or more of its stock?

(Attach two copies of the Disclosure Statement Form in accordance with Fed R.Civ.P. 7.1(a)) YesT  Noll
Does this case involve multidistrict litigation possibilities? YesO NolK
RELATED CASE, IF ANY:

Case Number: Judge Date Terminated:

Civil cases are deemed related when yes is answered to any of the following questions:

1. Is this case related to property included in an earlier numbered suit pending or within one year previously terminated action in this court?
Yesld  NoEI-
7. Does this case involve the same issue of fact or grow out of the same transaction as a prior suit pending or within one year previously terminated
action in this court? :

YesE  NoKl
3. Does this case involve the validity or infringement of a patent already in suit or any earlier numbered case pending or within one year previously
) YesHd Nx}é

terminated action in this court?

4. Ts this case a second or successive habeas corpus, social security appeal, or pro se civil rights case filed by the same individual?

Yesld Ng%-‘

CIVIL: (Place ¢’ il ONE CATEGORY ONLY)

A. Federal Question Cases: B. Diversity Jurisdiction Cases:

1. O Indemnity Contract, Marine Contract, and All Other Contracts 1. O Insurance Contract and Other Contracts

2. 0 FELA 2. O Airplane Personal Injury

3. O Jones Act-Personal Injury 3. O Assault, Defamation

4. O Antitrust 4. © Marine Personal Injury

5. O Patent 5. O Motor Vehicle Personal Injury

6. O Labor-Management Relations 6. O Other Personal Injury (Please specify)

7. © Civil Rights 7. O Products Liability

8. 0 Habeas Corpus 8. o Products Liability — Asbestos

9. O Securities Act(s) Cases 9. X All other Diversig Cases, | ) . .
10. 0 Social Security Review Cases (Please specify) ‘Preliminary Inj uCtlon/

11. &X All other Federal Question Cases Declaratory Judgment

(Please specify) __ 47 U.S.C. 332(c)(7)(A)

ARBITRATION CERTIFICATION

3 (Check Appropriate Category)
Michael J. Savona, Esq * counsel of record do hereby certify:

O Pursuant to Local Civil Rule 53.2, Section 3(c)(2), that to the best of my knowledge and belief, the damages recoverable in this civil action case exceed the sum of
$150,000.00 exclusive of interest and costs;

Relief other than monetary damages is sought. /
oy, May 23, 2012 /W __ 8076
At

3,

Atfgrney“at-Law Attorney LD.#
NOTE: A trial de nov will be a trial by jury only if there has been compliance with FR.C.P. 38.

1 certify that, to my knowledge, the within case is not related to any case now pending or within one year previously terminated action in this court

except as noted above.

pare: May 23, 2012 / 78076
Attofnty- ror Attorney LD #

CIV. 609 (5/2012)



AO 440 (Rev. 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Eastern District of Pennsylvania

TOWNSHIP OF NORTHAMPTON

Plaintiff
V. Civil Action No.

ATC OUTDOOR DAS, LLC

N’ N’ et N N N’ N’

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) ATC OUTDOOR DAS, LLC
c/o John VanLuvanee, Esquire
Eastburn and Gray, P.C.
60 East Court Street
P.0. Box 1389
Doylestown, PA 18901-0137

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

Michael J. Savona, Esquire
Friedman Schuman, P.C.

- 101 Greenwood Avenue, 5th Floor
Jenkintown, PA 19046

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

Michael E. Kunz
Clerk of Court

Date:

Signature of Clerk or Deputy Clerk



AO 440 (Rev. 12/09) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 ())

This summons for (name of individual and title, if any)

was received by me on (date)

(J I personally served the summons on the individual at (place)

on (date) ;or

1 1 left the summons at the individual’s residence or usual place of abode with (hame)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

0 1 served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
(1 1 returned the summons unexecuted because ;or
[0 Other (specifiy:
My fees are § for travel and $ for services, for a total of § 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:



AQ 398 (Rev. 01/09) Notice of a Lawsuit and Request to Waive Service of a Summons

UNITED STATES DISTRICT COURT
for the
Eastern District of Pennsylvania

TOWNSHIP OF NORTHAMPTON

Plaintiff
v

g Civil Action No.
ATC OUTDOOR DAS, LCC

Defendant
NOTICE OF A LAWSUIT AND REQUEST TO WAIVE SERVICE OF A SUMMONS

To: ATC OUTDOOR DAS, LLC c¢/o John VanLuvanee, Esquire

(Name of the defendant or - if the defendant is a corporation, parinership, or association - an officer or agent authorized 1o receive service)

Why are you getting this?

A lawsuit has been filed against you, or the entity you represent, in this court under the number shown above.
A copy of the complaint is attached.

This is not a summons, or an official notice from the court. Itis a request that, to-avoid expenses, you waive formal
service of a summons by signing and returning the enclosed waiver. To avoid these expenses, you must return the signed
waiver within 30 days (give at least 30 days, or at least 60 days if the defendant is outside any judicial district of the United States)
from the date shown below, which is the date this notice was sent. Two copies of the waiver form are enclosed, along with
a stamped, self-addressed envelope or other prepaid means for returning one copy. You may keep the other copy.

‘What happens next?
If you return the signed waiver, I will file it with the court. The action will then proceed as if you had been served
on the date the waiver is filed, but no summons will be served on you and you will have 60 days from the date this notice

is sent (see the date below) to answer the complaint (or 90 days if this notice is sent to you outside any judicial district of
the United States).

~ Ifyou do not return the signed waiver within the time indicated, I will arrange to have the summons and complaint
served on you. And I will ask the court to require you, or the entity you represent, to pay the expenses of making service.

Please read the enclosed statement about the duty to avoid unnecessary expenses.

I certify that this request is being sent to you on the date below.

Date: 05/23/2012 M //\

RY ignagzre'{f)mrney or unrepresented party
MICHAEL J. SAVONA, ESQUIRE

Printed name

FRIEDMAN SCHUMAN, P.C.
101 GREENWOOD AVENUE, 5TH FLOOR
JENKINTOWN, PA 19046

Address
‘ MSAVONA@FSALAW.COM

E-mail address

215-635-7200

Telephone number



AO 399 (01/09) Waiver of the Service of Summons

UNITED STATES DISTRICT COURT

for the
Eastern District of Pennsylvania

TOWNSHIP OF NORTHAMPTON

Plaintiff
V.

. Civil Action No.
ATC OUTDOOR DAS, LLC

Defendant
WAIVER OF THE SERVICE OF SUMMONS

To: ATC Outdoor DAS, LLC cfo John VanLuvanee, Esquire
(Name of the plaintiff’s attorney or unrepresented plaintiff)

I have received your request to waive service of a summons in this action along with a copy of the complaint,
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you.

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case.

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s
jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of service.

_ I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within
60 days from 05/23/2012 , the date when this request was sent (or 90 days if it was sent outside the
United States). If I fail to do so, a default judgment will be entered against me or the entity I represent.

Date: 05/23/2012

Signature of the attorney or unrepresented party

Printed name of party waiving service of summons Printed name

Address

E-mail address

Telephone number

Duty to Avoid Unnecessary Expenses of Serving a Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain defendantsto cooperate in saving unnecessary expenses of serving a summons
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure.

“Good cause” does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has
no jurisdiction over this matter or over the defendant or the defendant’s property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of
a summons or of service.

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a summons had been served.



1IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

THE TOWNSHIP OF NORTHAMPTON
55 Township Road

Richboro, PA 18954 :
Plaintiff, Civil Action No.

V.

ATC OUTDOOR DAS, LLC
116 Huntington Avenue, 11" Floor
Boston, MA 02116

Defendants.

COMPLAINT

Plaintiff, the Township of Northampton (hereinafter referred to as the “Township™)
brings this action against defendant ATC Outdoor DAS, LLC (“hereinafter referred to as ATC”)

for declaratory and injunctive relief, and complains and alleges as follows:

PARTIE$
1. Plaintiff Township is a Pennsylvania township of the Second Class, located in
Bucks County, Pennsylvania. The Township maintains its offices at 55 Township Road,
Richboro, Pennsylvania 18954.
2. Defendant ATC is a Delaware limited liability company which is registered to do
business in the Commonwealth of Pennsylvania. ATC maintains its principal place of business at

116 Huntington Avenue, 110 Floor, Boston, Massachusetts 02116.

{Client Files/009216/00004/00396769.DOC;3}



JURISDICTION AND VENUE

3. This Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 1331, 1337
and 1367.

4. Venue is proper in the Eastern District of Pennsylvania pursuant to 28 U.S.C. §§
1391(b)(1) and 1391(b)(2).

5. This case presents an actual controversy for which a remedy is provided pursuant
to the Federal Declaratory Judgment Act, 28 U.S.C. § 2201.

6. This case presents this Court with the application of the Federal
Telecommunications Act of 1996, and specifically 47 U.S.C. § 332(c)(7)(A), which provides that
local municipalities retain the right and authority to regulate the placement and construction of
personal wireless service facilities, to distributed antenna systems (“DAS”) proposed to be
located within the public rights-of-way of a local municipality by virtue of a decision of the

Pennsylvania Public Utility Commission.

FACTUAL BACKGROUND

A. ATC’s Proposal to Install Telecommunications Facilities in the Township

7. On or about March 9, 2011, ATC submitted to the Township a Proposal for a
Distributed Antenna System (“Proposal”). The Proposal stated that ATC “designs, builds, owns,
operates and maintains complete Distributed Antenna Systems (‘DAS’) solutions that allow

telecommunications providers to deliver the coverage they need, while balancing community

{Client Files/009216/00004/00396769.DOC;3} 2



aesthetic demands and municipal permitting requirements.” ATC’s Proposal to the Township is

attached hereto as Exhibit A.

8. The Proposal requested that ATC be permitted to install 60 telecommunications
facilities, referred to in the proposal as “nodes,” in the Township. See Exhibit A at §II. A node
consists of a wireless antenna and related telecommunications equipment and varies in height,
from 25 feet to 40 or more feet high. These nodes both réceive and transmit radio frequency

signals.

9. The nodes are connected to each other and to a small building, known as a “hub
site”, by means of fiber optic cable. Specifically, 39 miles of fiber optic cable (approximately 30
miles above-ground and 9 miles underground) were proposed to be installed in the Township
along with the nodes and the hub site. See Exhibit A at §II. ATC planned to build and maintain

this telecommunications network as a “neutral host provider” for the wireless carrier T-Mobile.

10.  ATC proposed to install the nodes on existing utility poles and on “proposed new
poles, all within the public right-of-way.” See Exhibit A at §II. The poles proposed by ATC are
structures intended to support equipment which is used to transmit and receive radio frequency

or telecommunications signals.

11.  ATC’s plan for 60 nodes was altered from the original Proposal such that it finally
proposed to install a total of 56 nodes in the Township, of which 36 were to be installed on
existing utility poles and 20 nodes were to be installed on new poles to be constructed in the

public rights-of-way. ATC submitted permit applications for the node locations.

{Client Files/009216/00004/00396769.DOC;3} 3



12.  Of the 20 newly constructed poles, 8 were to be new wooden poles constructed in
areas where existing wooden poles already exist and 12 were to be new fiberglass poles to be
constructed in areas where no poles exist. . The new fiberglass poles are proposed to be
constructed in residential subdivisions in which all above-ground utilities are prohibited under
Township right-of-way regulations, as the Township formally prohibited the installation of any
facilities above ground in those subdivisions as a part of its approvals of the final plans for each
of these residential subdivisions pursuant to its authority under the Municipalities Planning
Code, 53 P.S. § 10101 et seq., and the Township’s Subdivision and Land Development
Ordinance. In ad;iit'idri,'the installation of the poles is prohibited under the Northampton Zoning
Code, as the placement of telecommunications facilities and towers within residentially zoned

areas is expressly prohibited under the Zoning Code.
B. ATC’s Zoning Hearing Board Process for the Hub Shelter

13. By letter dated July 25, 2011, Michael T. Solomon, Director of Planning and
Zoning for the Township, advised ATC that, among other deficiencies, “the proposed work
identified previously is not related to a permitted use pursuant to Sections 140-58.5, 140-10, 140-
13.1, 140-13.3, 140-14, 140-15, 140-16, 140-17, 140-20, 140-21, 140-21.1, 140-23, 140-35, 140-
28, 140-36 and 140-36.1 of the Northampton Township Zoning Ordinance. You have the right
to appeal to the Zoning Hearing Board.” Mr. Solomon’s July 25, 2011 letter is attached hereto

as Exhibit B.

14.  The section references in Mr. Solomon’s July 25, 2011 letter are all derived from
the Township’s Zoning Code. Section 140-58.5 is the Telecommunications Facilities Ordinance

contained within the Zoning Code. This Ordinance has since been recodified at Section 27-1123

{Client Files/009216/00004/00396769.DOC;3} 4



of the Zoning Code. The other sections referenced in Mr. Solomon’s letter refer to the residential
zoning districts of the Township that would be impacted by the installation of ATC’s
telecommunications network. These sections were included in the letter because, among other
requirements contained therein, the Telecommunications Facilities Ordinance states that “no
telecommunications tower shall be located within 300 feet of a lot in residential use or a

residential district boundary.” Township Zoning Code, §27-1123.1(1).

15.  Three days after the date of Mr. Solomon’s letter, on or about July 28, 2011, ATC
filed an appeal with the Township Zoning Hearing Board. The appeal, Case No. 2011-15, is
attached hereto as Exhibit C. The appeal solely challenged the determination of the Zoning
Officer that the installation of the proposed hub site at 10 Commerce Drive required approval by
the Township as a land development plan, as defined under the Pennsylvania Municipalities
Planning Code and 'the Northampton Township Zoning Ordinance and Subdivision and Land
Development Ordinance. Specifically, the appeal requested approval “to allow the installation of
one equipment shelter within the existing fenced compound as an accessory structﬁre to the
existing telecommunications facility on the Property.” See Exhibit C, Attachment §4. The hub
site was proposed to be approximately 11 feet x 30 feet with electrical service within an existing
fenced compound. The reference to the “existing telecommunications facility” is to a separate
cell tower that is located on thé same parcel within the fenced compound. The separate cell

tower is neither owned nor operated by ATC.

16.  On or about October 24, 2011, the Township Zoning Hearing Board granted
ATC’s appeal for approval for the hub site. It found that the permitted use for that site is
currently for a telecommunications facility, and that ATC’s proposed use for a hub site is related

to this permitted use and that land development plan approval was not required for ATC to install
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the proposed hub site equipment. The Opinion of the Zoning Hearing Board is attached hereto

as Exhibit D.

17.  ATC did not then seek, and has not since sought, Northampton Zoning Hearing
Board review of the Zoning Officer’s determination that the installation of 56 wireless antennas
and related equipment proposed to be installed in the Township, and the 20 new poles to be
constructed in residential public fights-of-way and upon which the wireless antennas and related
equipment were proposed to be installed, amounted to telecommunications facilities and towers
which are prohibited by the Township Zoning Code. Further, ATC has not sought any approval
from the Zoning Hearing Board which would permit the construction of telecommunications

facilities in residentially zoned districts.

C. Litigation Regarding Township’s Right-of-Way Ordinance

18.  Almost immediately after receiving Zoning Hearing Board approval for the hub
site, on or about October 25, 2011, ATC filed a Complaint against the Township in the Court of
Common Pleas of Bucks County, Pennsylvania. The Complaint sought mandamus, declaratory
judgment and injunctive relief. The case is docketed as ATC Outdoor DAS, LLC v. Board of
Supervisors of Northampton Township and Michael T. Solomon, Bucks County CCP Docket No.

2011-09455. ATC’s Complaint is attached hereto as Exhibit E.

19.  The gravamen of the Complaint was that ATC and the DAS system proposed to
be installed in the Township were exempt from the requirements of the Township’s Right-of-
Way Ordinance, formerly Chapter 106 of the Township Code and recently recodified as Chapter

21, §§301-311. ATC stated, infer alia, that the Pennsylvania Public Utilities Commission
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(“PUC”) had granted ATC the classification of a “public utility” to act as a Competitive Access
Provider in Pennsylvania. As such, ATC asserted that it fell within the exemptions set forth in
Section 21-304.2 of the Right-of-Way Ordinance, specifically the exemption pertaining to the
“conveyance of transmission of messages or communication by telephone or telegraph for the
public.” See Code Section 21-304.2.F. The Cqmplaint was limited to the Township’s Right-of-
Way Ordinance. It did not address or even mention the Township’s Zoning Code or the

Township’s Telecommunications Facilities Ordinance.

20.  In conjunction with the Complaint, ATC filed a Motion for Peremptory Judgment.
The Township submitted a Motion to Dismiss ATC’s Motion for Peremptory Judgment and filed

a Memorandum of Law in Support of the Motion to Dismiss.

21.  On or about January 5, 2012 and following a hearing before the Common Pleas
Court, Judge Wallace H. Bateman, Jr. ordered that the Township issue ATC an exemption from
the Township’s Right-of-Way Ordinance. Again, the Order does not address or even mention
the Township’s Zoning Code or its Telecommunications Facilities Ordinance. Judge Bateman’s

Order is attached hereto as Exhibit F.

22.  Following the issuance of Judge Bateman’s Order, the Township and ATC
entered into discussions in an attempt to settle the litigation. These discussions resulted in a
written settlement agreement dated January 27, 2012. The salient points of the settlement
agreement are as follows. The Township agreed: 1) not to file any post-trial motions or appeals
of Judge Bateman’s Order; 2) to promptly process and issue all applicable permits to ATC; and
3) to assist ATC with “abutter issues” related to the installation of the DAS system. In return,

ATC agreed: 1) to apply for all applicable permits; 2) to pay permit fees to the Township in the
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amount of $26,842 and an engineering escrow fee in the amount of $5,000; and 3) to pay the
Township $100,000 for the Township to, among other things, “offset the administrative impact
to the Township of updating Township files and records with details of the proposed DAS

system...” The settlement agreement is attached hereto as Exhibit G.

23.  The litigation between ATC and the Township was limited to one issue, namely
the issue of whether the requirements of the Township’s Right-of-Way Ordinance applied to
ATC and the installation of ATC’s DAS system. Neither ATC’s Complaint, the Township’s
pleadings, Judge Bateman’s Order nor the settlement agreement entered between the parties
addresses or discusses the applicability of the Township’s Telecommunications Facilities

Ordinance or its Zoning Code.
D. The Issuance of a Permit and Subsequent “Stop Work” Order

24. Pursuant to the October 5, 2012 Order of Judge Bateman, and the terms of the
Settlement Agreement reached by the parties, on or about February 13, 2012, the Township
issued a permit to ATC to begin the construction and installation of the DAS system in the

Township.

25. The permit issued to ATC for installation of the DAS system contained
information which detailed the type of equipment to be installed generally, and a generic list of
property addresses at which ATC was proposing to install equipment. However, the application
did not contain any information which specifically detailed the nature of the equipment proposed
to be installed at any specific- location within the Township. In other words, ATC did not
disclose its intent to install new telecommunications facilities or towers within specific

residential communities as a part of its initial permit application.
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26.  Pursuant to the February 13, 2012 permit, ATC proceeded to install antennas on
existing wooden utility poles in the Township. It also constructed eight new wooden poles in
areas of the Township where wooden poles already existed and attached wireless antennas and

related equipment to those poles.

27.  During the installation and deployment of the facilities, ATC violated multiple
permit requirements. ATC’s violations included, but were not limited to, the following: 1)
failure to coordinate its work schedule with the Township Engineer to insure timely inspection of
right-of-way disturbance and restoration; 2) failure to disclose the exact locations of facilities to
be installed, and the installation or proposed installation of facilities in locations not authorized
by permit; 3) failure to maintain adequate public safety precautions as required by Township
Code; and 4) failure to provide adequate proof of liability insurance as required by Township

Code.

28. As a result of these violations, on or about May 15, 2012, Township Zoning
Officer Michael Solomon issued a “Stop Work Order” directing ATC to cease and desist any and

all further construction work. This Stop Work Order is attached hereto as Exhibit H.

29.  In addition, and by separate letter dated May 15, 2012, the Township notified
ATC that the broposed placement of its facilities did not comply with applicable Township
regulations. Specifically, the letter states that ATC “intends to install new telecommunications
facilities, and particularly towers and related equipment, within residential subdivisions wherein
such installations are prohibited under the terms and conditions of the Northampton Township

Zoning Code.” The letter also noted that the proposed locations of the telecommunications
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facilities are in residential subdivisions wherein the Township has prohibited the installation of

any facilities above ground. This letter is attached hereto as Exhibit I.

E. The Township’s Telecommunications Facilities Ordinance

30.  Section 27-1123 of the Township’s Zoning Code is entitled “Telecommunications
Facilities.” Subsection I (1) of the Telecommunications Facilities Ordinance, entitled “Sole Use

on a Lot”, states as follows:

A telecommunications facility is permitted as a sole use on a
lot subject to the minimum lot area and yards complying
with the requirements for the applicable zoning district;
provided, however, that no telecommunications tower
shall be located within 300 feet of a lot in residential use
or a residential district boundary.

Township Zoning Code §27-1123.1 (1) (emphasis added). The Ordinance also includes other
applicable requirements, including but not limited to, the requirements that telecommunications
facilities be screened by hedges and that they comply with all applicable standards of the

American National Standards Institute (ANSI).

31.  The term “telecommunications facilities” is defined in the Zoning Code as “the
equipment and structures involved in receiving or transmitting telecommunications or radio
signals.” The term “tower” is defined in the Code as “a structure that is intended to support
equipment used to transmit and/or receive telecommunications or radio signals, including

monopoles and lattice construction steel structures.” Township Zoning Code §27-201.4
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32.  The components of the DAS system proposed to be installed by ATC in the
Township clearly constitute “telecommunications facilities” as defined in the
Telecommunications Facilities Ordinance. As described in more detail above, the system
includes 56 wireless antennas, 20 new poles to support the wireless antennas, and approximately
39 miles of fiber optic cable. The purpose of these facilities is to receive and send radio
frequency or telecommunications signals. All of the facilities constitute “equipment and

structures involved in receiving or transmitting telecommunications or radio signals.”

33.  In addition, the 20 new poles proposed to be installed by ATC constitute “towers”
as defined in the Ordinance. Each pole supports an antenna, a control box and other equipment,
and is attached to fiber optic cable. There can be no doubt that the 20 new poles are “structures
intended to support equipment used to transmit and/or receive telecommunications or radio

signals.”

34.  ATC’s proposed locations for the newly constructed poles are all within districts
defined by the Township as residential use districts. Consequently, all of the poles are prohibited
by Section 27-1123.1 (1) of the Telecommunications Facilities Ordinance, which proscribes

telecommunications towers within 300 feet of a residential district boundary.

F. The Telecommunications Act of 1996

35.  The Township’s Telecommunications Facilities Ordinance and the Township’s
actions with respect to ATC pursuant to the Ordinance fall squarely within the Township’s legal
authority under federal and state law. With respect to federal law, the Ordinance is fully

consistent with the Telecommunications Act of 1996. While a major purpose of the Act was to -
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promote competition in the telecommunications industry, the Act also expressly recognizes and

preserves the fundamental zoning authority of municipalities.

36.  Section 332(c)(7) of the Act is entitled “Preservation of Local Zoning Authority.”
Subsection (A), entitled “General Authority”, states as follows:
Except as provided in this paragraph, nothing in this Act shall limit
or affect the authority of a state or local government or
instrumentality thereof over decisions regarding the placement,

construction and modification of personal wireless service
facilities.

47 U.S.C. §332(c)(7)(A). In the Act, the term “personal wireless services” is defined as
“commercial mobile services, unlicensed services and common carrier wireless exchange
services.” 47 U.S.C. §332(c)(7)(C)(i). The term “personal wireless service facilities” is defined

as “facilities for the provision of personal wireless services.” 47 U.S.C. §332(c)(7)(C)(ii).

37.  ATC’s DAS system consists of facilities for the provision of commercial mobile
services. These facilities are, therefore, personal wireless service facilities subject to the zoning
authority of the Township. The Township has legal authority over the placement, construction
and modification of such facilities pursuant to its Telecommunications Facilities Ordinance and

the federal Telecommunications Act.

G. ATC Has Neither Sought Nor Received Zoning Hearing Board Approval for its
Proposed Telecommunications Facilities

38.  The very first response by the Township to ATC’s proposal to install a DAS

system, on July 25, 2011, stated that the proposed work “is not related to a permitted use”
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pursuant to the Township’s Telecommunications Facilities Ordinance, and further stated that
ATC had the “right to appeal to the Zoning Hearing Board.” See, Michael Solomon Letter to

ATC dated July 25, 2011, attached hereto as Exhibit B.

39.  While the approval process became diverted by litigation in the Court of Common
Pleas regarding the Township’s Right-of-Way Ordinance, an ordinance which was only
tangentially related to the installation of the proposed ATC DAS system, this procedural detour
dées not alter the fact that ATC’s proposed DAS system is governed by the Telecommunications
Facilities Ordinance and that ATC neither sought nor received approval for the DAS system
pursuant to that Ordinance. But for ATC’s appeal to the Zoning Hearing Board related to solely
to a small shelter known as a hub site, ATC has not made any appeal to the Zoning Hearing
Board for the numerous antennas and poles comprising its telecommunications facilities and

towers.

40.  As discussed above, these telecommunications facilities and towers are regulated
by the Township’s Telecommunications Facilities Ordinance and by the federal

Telecommunications Act.

COUNT 1 -DECLARATORY RELIEF

41.  The Township incorporates herein paragraphs 1-37 of this Complaint as if the
same were fully set forth herein.
42.  The elements of the DAS system proposed to be installed by ATC in the

Township clearly constitute “telecommunications facilities” as defined in the Township’s
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Telecommunications Facilities Ordinance. In addition, the 20 new poles proposed to be installed
by ATC as part of its DAS system clearly constitute “towers” as defined in the Ordinance.

43.  Section 27-1123.1(1) of the Telecommunications Facilities Ordinance proscribes
telecommunications towers within 300 feet of a residential district boundary. Given that the 20
new poles are proposed to be installed by ATC in residential districts within the Township, the
Telecommunications Facilities Ordinance prohibits the installation of the poles in the proposed

locations.

44.  In addition, Section 332(c)(7) of the federal Telecommunications Act preserves
the legal authority of local governments regarding the placement, construction and modification
of personal wireless facilities. 47 U.S.C. §332(c)(7)(A).

45.  The DAS system proposed by ATC is subject to local government authority
regarding its placement, construction and modification, and specifically, is subject to regulation
under the Northampton Township Zoning Ordinance and the Telecommunications Facilities
provisions thereof, as provided under 47 U.S.C. §332(c)(7)(A).

46.  The only legal means by which ATC may obtain approval for its DAS system
proposed to be located in the Township is to appeal to the Township Zoning Hearing Board,
pursuant to § 27-1402.3 of the Northampton Township Zoning Ordinance and § 909.1(a) of the
Municipalities Planning Code, 53 P.S. § 10909.1(a). ATC has failed to make any such appeal to
the Zoning Hearing Board for its numerous antennas and poles comprising its

telecommunications facilities and towers.

WHEREFORE, the Township respectfully requests that this Court: (i) enter a declaratory
judgment that ATC’s DAS system, including its antennas, poles and related equipment, is subject

to the Township’s Zoning Ordinance, and specifically the Telecommunications Facilities
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Ordinance contained therein; and (ii) enter a declaratory judgment that the Township’s
Telecommunications Facilities Ordinance is consistent with the Federal Telecommunications
Act; and (iii) enter a declaratory judgment that ATC must comply with the Township Zoning
Ordinance, including obtaining any necessary relief from the Zoning Hearing Board to obtain

approval for its proposed DAS system.

COUNT II - INJUNCTIVE RELIEF

47.  The Township incorporates herein paragraphs 1-42 of this Complaint as if the

same were fully set forth herein.

48.  ATC’s proposed DAS system, including its antennas, poles and related
equipment, is governed by the Township’s Telecommunications Facilities Ordinance.

49.  On July 25, 2011, the Township sent ATC a letter stating that its proposed work
related to the DAS system “is not related to a permitted use” pursuant to the Township’s
Telecommunications Facilities Ordinance, and further stated that ATC had the “right to appeal to
the Zoning Hearing Board.”

50.  Section 332(c)(7) of the federal Telecommunications Act preserves the legal
authority of local governments regarding the placement, construction and modification of
personal wireless facilities. 47 U.S.C. §332(c)(7)(A).

51.  Except for ATC’s appeal to and decision by the Zoning Hearing Board related
solely to a its hub site, to date ATC has failed to make any appeal to the Zoning Hearing Board

for the numerous antennas and poles comprising its telecommunications facilities and towers.
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WHEREFORE, the Township respectfully requests that this Court enter an Order
granting a permanent injunction prohibiting ATC from proceeding with the construction and
installation of its DAS system, including its antennas, poles and related equipment, until such
time as ATC complies with the Telecommunications Facilities Ordinance and receives approval

from the Township Zoning Hearing Board pursuant to the Ordinance.

Respectfully submitted,

Ay

Michael J. Savona (Pa ID'# 78076)

Michael Yanoff (Pa ID# 19384)
Solicitors, Northampton Township
FRIEDMAN, SCHUMAN, APPLEBAUM,
NEMEROFF & MCCAFFERY

101 Greenwood Avenue, Fifth Floor
Jenkintown, PA 19046

Tel.: (215) 635-7200

Daniel S. Cohen (Pa ID # 46166)
COHEN LAW GROUP

1000 Gamma Drive, Suite 305
Pittsburgh, PA 15238

Tel.: (412) 447-0130

Attorneys for Plaintiff Northampton Township

Dated: May 23, 2012
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VERIFICATION

I, ROBERT M. PELLEGRINO, authorized agent for Northampton Township, verify that
the statements made in the foregoing Complaint are true and correct to the best of my
knowledge, information and belief. I understand that if any of my statements herein are false, I
am subject to the penalties set forth in 18 Pa. C.S. Section 4904, relating to unsworn falsification

to authorities,

AN
e 47
ROBERTWL/PELLEGRINO
Township Manager
Northampton Township

Date: ﬁ}ﬁy 23,2012
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Prepared by: David Callender
American Tower Outdoor DAS, LLC
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Cary, NC 27518

March 9, 2011

| B

A




TABLE OF CONTENTS

PROPOSAL to the Northampton Township
For a Distributed Antenna System

American Tower Outdoor DAS, LLC
400 Regency Forest Drive, Suite 300
Cary, NC 27518

American Tower Outdoor DAS, LLC (“ATC ODAS") Proposal Tab1
CLEC License Tab 2
Photo Simulations fab 3
List and Map of Proposed Nodes Tab 4
Existing ATC ODAS Installations Tab5
Qutdoor DAS Overview Tab b



ATC OCQUTDOOR DAS

March 9, 2011

Northampton Township
Northampton Township Complex
55 Township Road

Richboro, PA 18954

Background

ATC Outdoor DAS, LLC (“ATC ODAS”) designs, builds, owns, operates and maintains
complete Distributed Antenna Systems (“DAS”) solutions that allow telecommunication
providers to deliver the coverage they need, while balancing community aesthetic demands
and municipal permitting requirements.” DAS is a fiber-fed network that relies upon a series
of antennas installed atop existing or proposed poles in the right of way to provide a
localized solution for mobile devices. Such a network allows users to move seamlessly from
DAS to towers or rooftops.

Since 2001, American Tower Corporation (“ATC”), parent company of ATC ODAS, has been
designing and deploying DAS solutions to meet the needs of our customers. ATC has diverse
experience working closely with telecommunication providers in planning, designing and
redesigning their networks for optimum coverage and capacity. ATC ODAS utilizes DAS
systems when zoning regulations, permitting restrictions, or space limitations preclude the

~ construction of a tower. The DAS network can deliver increased coverage and capacity for

multiple telecommunication carriers with minimal impact on the community.

The Northampton Distributed Antenna System

The DAS proposed by ATC ODAS, located within and near the Township of Northampton,
Pennsylvania, consists of one hub and 71 nodes, all connected by a combination of
underground and aboveground fiber optic cabling (“Northampton DAS”). ATC ODAS
proposes to locate 60 of the 71 nodes in Northampton. The nodes will be located on existing
utility poles owned by Philadelphia Electric Company (“PECO”), Verizon (ILEC), and/or
Comcast. ATC ODAS is also looking to locate some nodes on existing street lights or on
proposed new poles, all within the public right-of-way. The nodes will be connected to each
other and the hub by fiber optic lines located within the public right-of-way.



1.

ATC QUTDOOR DAS

ATC ODAS proposes to locate the hub, which will consist primarily of DAS operating
equipment, within an existing ATC tower site. This space will provide 1000 square feet
which is needed to shelter the operating equipment for multiple carrier customers.

Currently, the Northampton DAS calls for running approximately 30.0 miles of fiber optic
cabling aboveground, and approximately 9.0 miles is proposed to be placed underground.

Conclusion

As a premier telecommunications infrastructure provider with more than 34,000 sites in
nine countries, ATC recognizes the importance of keeping communities and their residents
connected. The Northampton DAS will deliver increased coverage and capacity for multiple
carriers with minimal impact to your community.

Additionally, the Northampton DAS will preserve and increase the amenities of
Northampton by developing a reliable local telecommunications infrastructure that will help
support the security of instant communication, such as calling 911. ATC ODAS may work
with the community to customize the design of the Northampton DAS to best suit the needs
of the township. The Northampton DAS will promote and conserve the convenience, safety
and general welfare of the citizens of Northampton by enhancing telecommunication
services within the township and by providing a strong, secure infrastructure to protect and
serve your community.

o
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[N THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

ATC OUTDOORDAS, LLC :
No.: 2011-09455

V.

g se @

BOARD OF SUPERVISORS OF
NORTHAMPTON TOWNSHIP

and

43 s ax s e

MICHAEL T. SOLOMON

ORDER
AND NOW, this _‘i‘fé“_ day OM ,1133011 consideration of Plaintiff’s Motion
for Peremptory Judgment, Defendant’s answer thereto, Defendant’s Preliminary Objections,
Plaintiff's response thereto and Defendant’s subsequent response, as well as Defendant’s Motion
to Dismiss Plaintiff’s Peremptory Judgment, Plaintiff’s response thereto and Defendant’s
subsequent response, and having heard oral argument on December 13, 2011, it is hereby .
ORDERED anci DECREED that;

9. Plaintiff’s Motion for Peremptory Judgment is GRANTED on Count I of Plaintiff’s
Complaint in favor of Plaintiff, and thus, Defendant’s Motion to Dismiss is DENIED.

3. Defendants are ordered to issue Plaintiff an exemption under Sections 106-4.B(6) and
106-4.B(9) of the ROW Ordinance so as o permit ATC to enter upon and use the public
rights-of-way within Northampton Township to install the DAS Infrastructure. "

4. Defendant’s Preliminary Objections are OVERRULED.
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COMMONWEALTH OF PENNSYLVANIA

%r%s%\%ﬁ IN REPLY PLEASE
BE PENNSYLVANIA PUBLIC UTILITY COMMISSION REFER T0 OUR FILE
A P.O. BOX 3265, HARRISBURG, PA 17105-3265
December 22, 2008
A-2008-2072972
JOHN C DODGE ESQUIRE : .
BRIAN A NIXON ESQUIRE ,
1919 PENNSYLVANIA AVE NW - o
. SUTTE 200 :

WASHINGTON DC 20006

Application of ATC Outdoor DAS, LLC for approval to offer, render, furnish
or supply telecommunication services as a Competitive Access Provider to the public in the
Commonwealth of Pennsylvania.

. To Whom It May Concern:

This is to advise you that the Commission in Public Meeting on December 18, 2008 adopted
an Order in the above entitled proceeding.

An Order has been enclosed for your records.

!.
|
§

Very truly yours,

Encls
Cert. Mail
MH




PENNSYLVANIA .
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

' : Public Meeting held December 18, 2008
Commissioners Present: '

James H. Cawley, Chairman
. Tyrone J. Christy, Vice Chairman
Robert F. Powelson,
Kim Pizzingrilli
Wayne E. Gardner

Application of ATC Outdoor DAS, LLC for approval A-2008-2072972
-to offer, render, furnish or supply telecommunication .

services as a Competitive Access Provider to the

Priblic-in the Commonwealth of Pennsylvania.

ORDER

BY THE COMMISSION:

On September 11, 2008, ATC Outdoor DAS, LLC (Applicant or ATC
.Ou'tdoor_)' filed an Application seeking a Certificate of Public Convenience pursuant to the
Telecommunications Act of 1996, 47 U.S.C. § § 201, et seq., (TA-96) and to Chapter 11
*. of the Public Utility Code (Code) (66 Pa. C.8. §'1101, et seq.) evidencing authority.to ‘
operate as a Competitive Aceess Provider (CAP)T throughout the Commonwealth of
Pennsylvania The Applicant was granted provisional authority i)hrsua.nt toour
Secretanal Letter dated November 6, 2008, to provide the proposed CAP services

- pursuant to its proposed tanff during the pendency of the apphcatlon process.

The Applicant is a Delawére Limited Liability Company Wi_ﬂl its principel
place of business at 116 Huntington Ave., Eleventh Floor, Boston, MA 02116, phone -
(617) 375-7500, fax (617) 37 5-7575. Correspondence to'resolve complaints may be



directed to either Dayid Peirce in Cary, North Carolina, at (919) 466-6665 or Janae
Walker Bronson in Woburn, Massachusetts, at (781) 926-4545. The Applicant complied
with 15 Pa. C.S. § '8981,‘ relating to a Foreign Limifced Liability Company. The
Applicant’s registered office provider is CT Corporation System, i16 Pine St., Suite 320

. Harrisburg, PA 17101. The Applicant will not be using a fictitious name. The Applicant
understands that if it plans to cease doing busineés within the Commonwealth of
Pennsylvania, it is under a duty to request authority from the Commission for permission

. prior to ceasing.

The Applicant cofnplied with notice requirements set forth in our,
‘ Aplﬁlication form by serving a copy of its application upon the Office of Consumer
Advocate, the Qffice of Small Business Advocate and the Office of the Attorney General.

* No protests were filed.- Ne hearings were held.

ATC Outdoor has affiliates doing' business in Pennsylvaiﬁa;'howe‘}er, none
_of ATC Outdoor’s subsidiaries are jurisdictio_nél public utilities. The Applicant’s service
is charged at the épplicable rates set forth in their tariff. ATd Outdoor will provide
facilities-based noil—owitched local transport services, through a combination of its own
facilities and facilities to be leased from a variety of telecommunications camlers to
customers throughout the Commonwealth of Pennsylvama ATC Outdoor’s services will
be both intrastate and mterstate One service will rely on a technical platform known as a
. “Distributed Antenna System,” or “DAS.” A DAS consists of the followmg. Base Station
| Hotel, Optical Conversion equipment, Remote Nodes and Access Points. Also, ATC
Outdoor plans fo prov1de Radio Frequency (“RE”). or optical transport and backhaul
services for voice and data providers. The services will be provided on a monthly basis
- and W111 be available twenty-four (24) hours per day and seven (7) days per week. At this.
time, however, ATC Outdoor does not intend to furnish traditional residential or busmess

local telephone services or switched, interexchange telephone service. .



The Apphcant has demonstrated that it is ﬁnanc1a11y capable of provrdmg
telecommunication services as a CAP. We conclude that the Applicant meets the '

- requirements ‘for certification as a CAP,' consistent with this Order.

Premised upon opr review of the Application and the proposed tariff, and
consistent with our Orders, the Code, our Regulations and the TA-96, we conclude that
the Applicant’s proposed serviees do not .raise concerns at this time regarding safety,
adequacy, reliability, or privacy: We note, however, deficiencies in the proposed tariff.

- See Appendix A. We shall direct the Applicant to revise its tariff in accordance with the
changes noted in Appendix A of this Order The Applicant shall, thereafter, file its

_ Initial Tanff reflecting the requested changes on or before sixty (60) days from the date of
eniry of this Order Cop1es of the Imtral Tariff shall also be served upon the same entmes
receiving servroe of the orrgmal Application. If the time required for such resoluuon and
filing exceeds sixty (60) days, the Applicant may request an extension of an addmonal
sixty (60) days with the Commission’s Secretary. Thus, if the Initial Tarlff is not filed

“within 60 days (120 days including the extension) of the entry of this Order, the

| Application will be dismissed and the authority granted herein will be revoked without

further Commission Order. To the extent that the proposed tariff contains rates, the

" Initial Tariff may become effectlve on one (1) day’s notice from the date upon which it is .

. filed and served.

We note thzrt the Commission will only approve tariff provisions regarding
limitation of liability cons1stent withlaw. The Commlssron does not have Jurlsdw‘uon to
determine liability or award monetary damages. Any tariff provisions contained i in the
Initial Tariff regarding limitation of liability found to be inconsistent with any applicable

1 CAP authonty may not be used to access the Public Switched Network or toll calling, If a utility with CAP
authority wishes fo provrde access fo the Public Switched Network or to provide local or IXC (intraLATA or .
interLATA) calling services to its customers the utility must also have been granted CLEC and/or IXC authonty by
this Commission.

~N



- laws, rules and regulations will be deemed ino'peraﬁvé and superseded. Any claim
against the public utility and/or pub]ic utility’s cuétomér regarding liability outside the
" limited scope of the tariff must be filed in court for determination of,liabi]i;cy and

| monetary damages. .

Conclusion

_ Accordingly, we shall grant the Application. Upon the establishment of R
filed rates and the approval of the Initial Tariff, a Certificate of Public Coﬁwieniegce shall
be issued evidencing the Applicant’s authority to provide sérvices as a CAP inthe
Commonwealth of Peﬁnsjrlvaﬁia, conéiétent with this Order and our decisions in Sﬂcil
other proceedings; THEREFORE,

-

IT IS ORDERED:

| 1. That the Application of ATC Outdoor DAS, LLC at Docket No. A-
. 2008-2072972, for authority to operate as a Competitive Accéss Provider thiéughout the

Commonwealth of Pennsjlv;inia is granted, consistent with this Order.

. 2. That the Applicah,t shall comply with all the provisioné of the Public
Utility Code, as now exist or as may ‘be hereafter amended, and with all pertinent rules,
'régulaﬁons, and Orders of this Commission, now in effect or as may be prescribed by this

Commission.

3. That the authority granted herein, to the extent that it duplicates
authority now held by or subsequently granted to the Appﬁcént, shall not be construed as
conferring more than one operating right to the Applicant.

2 Regardless of the review process, any tariff provision(s) inconsistent with the provisions of the Code, the TA-96,
or our Regulations or Orders will be deemed inoperative and superseded\(52 Pa. Code § 64.213).

~o
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4.  That the Applicant maintain acciirate accounting records that

segment its Competitive Access Provider revenues in the state.

5.  That in accordance with Commission Orders entered -
_ QOctober 5, 2005 at M-00041857 and on August 21, 2006 at L-00050176, the applicant
shall follow the reporting requirements outlined at the following website:

http://WWW.Duc.state ba.us/teleéom/docs/Renortinq Regirements021308.doc

6. That the Apphcant shall file such affiliated interest agreements as
may be necessary relative to any transactions with afﬁhates within 30 days of thlS Order.

7."  That the Applicant sha]l file its Initial Tariff consistent with the
reqms1te changes noted in. Appendix A of this Order, within sixty (60) days after the date
- of entry .of this Order The Applicant is directed to identify any changes made to the

" proposed Initial Tariff that are in addition to the changes noted in Appendix A. The

Applicant shall serve copies of its Ini’cial Tariff on each entity receiving a copy of the
original Apphca‘aon ‘The Initial Tanff may become effective on or after one (1) day’s

notice from the date upon Whlch it is filed and served

8.  That the Competitive Access Provider tariff shall reflect on its face
. thatit 1s a “Competitive Access Provider Taiiff.” Changes and/or addmons made to the .
approved, filed tariff: shall be made in the form of supplements, consecutively numbered
_ in the order of thieir ﬁlmg dates, and the tariff designation shall be in the f_ollowmg
manner: Slipplement No. __to Tariff Telephone Pa. P.U.C. No.___.

9.. 'Thatthe Applicant shall add its Pennsylifania tariff to its website. If
the Applicant does not thaintain a website, the Commission will host its tariff on the

Commission's website.

a.  Within 30 days of the filing of its Initial Tariff, the Applicant shall
add the tariff to its website and markit “Pendmg

A



b. Within 30 days of receipt of its Certificate of Public Convenience,
|  the Applicant shall make any required modifications to the tariff on
its website and remove the “Pending” notation. Thereafter the
Applicant will continually update the website whenever any -
‘supplernental revisions to the tariff are approved by the Commission
such that the website tariff is a true and accurate representation of its

tariff on ﬁle with the Commlssmn '

c. The Apphcant shall contact Cyn(h Page (717 -787-5722;
cypage@state.pa.us) of the Commission’s Communications Office,
to create a link from the.Commi‘ssion’s' website to the Applicant’s
website. If the Applicant does notmaintain a website, the Applicant
shall contact Cyndi Page to have its tariff added to the Commission's
webs.ite and to update the tariff ‘upon subsequent apnroval of

supplemental revisions to the tariff.

10.  That upon the establishment of filed rates and the approval of the
Tnitial Tariff, a Certificate of Public Convenience shall be issued authorizing the
Applicant to furnish services as a Competitive Access Provider within the

Commonwealth of Pennsylvania- consistent with this Order,

11.  That in the event that the Applicant has not, on or before sixty (60)
days (120 days moludmg an approved extensmn) from the date of entry of this Order,
- complied with the requirements set forth herein, the Application at Docket No. A-2008-
2072972 will be dismissed and the authority granted hereln revoked without further

Commission Order.

' 12.  That if the Applicant plan§ to cease doing business within the
Commonwealth of Pennsylvania, it shall request authority from the Commission for -

permission prior to ceasing. E N



13. ~ Thata copy'of this Order be served on the Department of Revenue,

Bureau of Corporation Tax.

- (SEAL)

ORDER ADOPTED: December 18, 2008
ORDER ENTERED:  pg(.2 2 2008

e U T L By



Ny APPENDIX A

ATC Outdoor DAS, LLC
. Docket No. A-2008-2072972 -
Proposed tariff for
Competitive Access Provider

The proposed tariff contains certain deficiencies that must be addressed by the
Applicant before the tariffs,can be approved and the Certificate of Public Convenience issued.
The Applicant must submit a copy of this Appendix with its revised compliance tariff. On
that copy please note the page/sheet of the compliance tariff where the required revision is
located for each item below. B ' '

1. Correct title to read: )
ATC Outdoor DAS, L1.C
Competitive Access Provider Carrier
Regulations and Schedute of Charges

2. Titlé Page: need to add territory to which tariff applies (Throughout Commonwealth of
Pennsylvania). .

3. Original sheet No.’s 20-24, Section 4, Explanation of Terms: This should be at the beginning
of tariff, Preferably the first section. Rename fo read Definitions Section. All terins in the
" Definitions. Section must appear somewhere in the tariff. However, the following terms do
not appear elsewhere and must therefore be removed from the Definitions Section: LATA,
" Link, Local Service, Resale of Service, Sharing and Telephone Call.

4. Revise.Table of Contents pursuant to changes made in revised tariff.

© 5. Original Sheet No. 1, Check Sheet: There are 29 original sheets. The tariff has a total of 26
original sheets. Revise Check Sheet and delete sheets 27-29.

6. Original Sheet No. 4, Explanation of Symbols: only include 3 symbols: (C) To signify
change, (D) To signify decrease in rate and (I) To signify increase in rate. Exclude all other
symbols - ' .

7. All pages should contain an issued and eﬁ‘é_cﬁv.e date.



. Missing: The company did not provide a page for future révisions,'typica]ly labeled “List of

Modifications” as per 52 Pa. Code § 53.21 (10) and 52 Pa. Code § 53.21. This page should be '

right after the '_I‘able of Contents. .

. Missing: company did riot provide page explainiﬁg’the‘ Tariff Format. This page should be

preferably inserted right aftér Table of Contents. The Table of Contents should then reference-

this page. Use sample tariff Format provided in Appendix B. -

10. All Pages: State the utility’s authority (e.g. Competitive Access Provider) as per ordering
paragraph. ) . '

&



Sample Tariff Format Page : APPENDIX B
TARIFF FORMAT

A.  Page Numbering — Page nuriibers appear in the upper right corner of the page. Pages are
numbered sequentially. However, new pages are occasionally added to the Tariff. When anew
page is added between pages already in effect, a decimal is added. For example, a new page

- added between pages 14 and 15 would be 14.1. '

B. Page Revision Numbers — Revision numbers also appear in the upper right corner of each
page. These numbers are used to determine the most current page version on file with the
Pennsylvania Public Utility Comuhission. For example, the 4th revised Page 14 cancels the 3rd
revised Page 14. Because of various suspension periods, deferrals, etc., the most current page
number on file with the Pennsylvania Public Utility Commission is not always the Tariff page in
effect. Consult the Check Sheet for the page currently in effect. ' - '

C. Paragraph Numbering Sequence — There are nine levels of paragraph coding. Each level of
coding is subservient to its next higher level: ' ' '
2.
2.1.
2.1.1.
C2.11A.
2.1.1.A.1.
2.1.1.A1.(a).
. 2.1.1.A1 ()L
2.1.1.A.1.().L.().
2.1.1.A.1.(a).L.G).(1).

D. Check Sheets — When a Tariff filing is made with the Pennsylvania Public Utility
Commission, an updated Check Sheet accompanies the Tariff filing. The Check Sheet lists the
pages contained iri the Tariff, with a cross reference to the current revision number. When new
pages are added, the Check Sheet is changed to reflect the revision. All revisions made in a given
filing are designated by an asterisk (*). There will bé no other symbols.used on, this page if these
are the only changes made to it (i.e., the format, etc., remain the same, just revised revision
levels on some pages). The Tariff user should refer to the latest Check Sheet to find outifa

particular page is the most current on file with the Pennsylvania Public Utility Commission.

10
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Node # jlatitude Longitude Address Description  |Address City State |Zip Code |Municipality
Across from 276
183 4021372 |-75.02661 TANYARD, Cornerof  |353 TANYARD RD _{RICHBORO PA 18954  |NORTHAMPTON
WENDY
188 4020330 |-75.03457 593 NEW RD 771 NEW RD SOUTHAMPTON PA 18966 |NORTHAMPTON
189 4019786 |-75.02632 55 SECOND STPIKE  |1935THY 232 |SOUTHAMPTON PA 18966 |NORTHAMPTON
Front of the WAWA Food
190 40.20853  |-75.01500 Market, 750 SECOND ST |6885THY 232 |RICHBORO PA 18954  {NORTHAMPTON
PIKE
Just West of WILLOW
191 40.20353  |-75.02060 GREEN on SECOND ST |399STHY 232 |RICHBORO PA 18954  |NORTHAMPTON
PIKE
Corner GREAT OAK DR &
192 40.20573  |-75.02578 \WOODLAND DR, side of |70 GREAT OAK DR [SOUTHAMPTON PA 18966  |NORTHAMPTON
GREAT OAK DR
BUSTLETON PIKE &
193 4020388 |-75.01139 TANYARD, South of 685 BUSTLETON |0 jpenviLLe PA 18954  |NORTHAMPTON
ANTHONY DR, sideof  |PIKE
G71RUSTLETON PIKE
194 2000021 |-75.01543 57 WILLOW RD TAWILLOWRD __|SOUTHAMPTON PA 18966 |NORTHAMPTON
195 4010530 |-75.01921 173 NEW RD 777 NEW RD SOUTHAMPTON PA 18966 |NORTHAMPTON
196 4019724  |-75.03599 41 FOXWOOD RD, front |¢e aayiwa0D RD {SOUTHAMPTON PA 18966  |NORTHAMPTON
of 56 BOXWOOD
197 40.19438  |-75.03018 ;‘;’;’f:;mm 123 SECOND g4 s7hy 232 SOUTHAMPTON PA 18966  |NORTHAMPTON
198 40.18981  |-75.02155 159 STRATFORD DR éZRB' STRATFORD 50 THAMPTON PA 18966  |NORTHAMPTON
702 BUSTLETON PIKE,
199 4019239 |-75.01254 front of 347 BUSTLETON i?;EBUSTLETON SOUTHAMPTON PA 18966  |NORTHAMPTON
PIKE
208 2018654 |-75.01508 50 VALLEY DR %5 VALLEY DR |SOUTHAMPTON PA 18966 |NORTHAMPTON
213 4021543 |-74.96324 side of 5 SOUTH TIMBER 241 SAINT SOUTHAMPTON PA 18966  |NORTHAMPTON
LEONARDS RD
214 4021984 |-74.96948 1153-332 STATEHWY, 1440 5ry332  [SOUTHAMPTON PA 18966  |NORTHAMPTON
across from 1039
Across from XFMR on (No street address
; 74, 1
216 4021305  |-74.97309 e o & KEENAN LN |avallable CHURCHVILLE PA 8966  {NORTHAMPTON
218 4021101 |-74.96118 0.00000 199 SAINT SOUTHAMPTON PA 18966  |NORTHAMPTON
LEONARDS RD
DOE RUN DR & MIDDLE
219 4020807  |-74.95721 HOLLAND, across street {578 MIDDLE VILLAGE SHIRES PA 18966  |NORTHAMPTON
from 571 MIDDLE HOLLAND RD
1Ol L AND BD
220 4020806  |-74.95146 BUCKRD & MIDDLE 1407857y 532 |VILLAGE SHIRES PA 18966  |NORTHAMPTON
HOLLAND RD
side of 123 SIGNAL HILL
221 4020338 |-74.94837 RD, corner of SIGNAL iég STONEYFORD' |o sTHAMPTON PA 18966  |NORTHAMPTON
HILL & STONEYFORD RD
22 4020733 |-74.97435 JODI RD & MIDDLE 248 MIDDLE VILLAGE SHIRES PA 18966  |NORTHAMPTON
HOLLAND D HOLLAND RD
Across the street from 374 MIDDLE
223 40.20759  |-74.96950 corner @ LIBERTY DRON |11 | anD RD VILLAGE SHIRES PA 18966  |NORTHAMPTON
HOLLAND RD
224 4019775  |-74.94595 Btwn 184 & 138 360 STONEYFORD |sqmHAMPTON PA 18966  |NORTHAMPTON
STONEYEORD RD RD
225 4019479  |-74.94937 167 STONEYFORD RD ;’;5 STONEYFORD <o\ ;THAMPTON PA 18966  |NORTHAMPTON
PEPPERELL DR & FEASTERVILLE
226 40.18937  |-74.95284 HOLLAND RD, 975 EAST |951 € HOLLAND RD|ocv e PA 19053 |NORTHAMPTON
HOLLAND RD
228 40.18395  |-74.94987 1176 BRIDGETOWN PIKE |- BRIDGETOWN |FEASTERVILLE PA 19053 |NORTHAMPTON
PIKE TREVOSE
Front of 1408 711 BRIDGETOWN |FEASTERVILLE
229 40.18642  |-74.94112 o ETOWN PIKE e TREVOSE PA 19053 |NORTHAMPTON
Corner of E. HOLLAND & FEASTERVILLE
230 4018666  |-74.94819 POLDER DR, 7 POLDER |3 POLDER DR TREVOSE PA 19053 |NORTHAMPTON




of 148 WATERGATE

Node # |lLatitude Longitude Address Description  |Address City State |{Zip Code jMunicipality
Next to Driveway at 1614|913 BRIDGETOWN |FEASTERVILLE
. -74.
231 40.18767  |-74.93433 BRI GRTOWN PIKE o TREVOSE PA 19053  |NORTHAMPTON
236 40.19489  |-74.96584 Opposite 1050 BUCK RD [475 E HOLLAND RD|VILLAGE SHIRES PA 18966  |NORTHAMPTON
BUCK RD & BRIARWOOD
237 4019024 |-74.96982 DR (Side of #7 1363STHY532  |SOUTHAMPTON PA 18966  |NORTHAMPTON
BRAIRWOOD DR).
277 BRIDGETOWN PIKE, 1243 BRIDGETOWN |FEASTERVILLE
40.181 74,
238 018108  |-74.95616 ot of 978 ok TREVOSE PA 19053  |NORTHAMPTON
Across from 871 129 BRIDGETOWN LFEASTERVILLE
2 -
239 .0.18074  |-74.95983 B erOWN PIKERD |PIKE TREVOSE PA 19053  |NORTHAMPTON
240 4018581  |-74.97430 Side of 10 PINERUN DR 1431 5THY 532 [SOUTHAMPTON PA 18966  |NORTHAMPTON
OVERHILL DR (No
241 40.18453  |-74.96333 SD*EE of 121 BROOKSIDE | "\ 2ddress  |SOUTHAMPTON PA 18566  |NORTHAMPTON
availablel
242 4019028  |-74.96304 ;‘Se of 119 BRIARWOOD ?JiBR‘ARWOOD SOUTHAMPTON PA 18966  |NORTHAMPTON
Corner of HOLLAND & 595 UPPER
4 40.21005 |74 - H P 18954
243 1021005 |-74.98187 (éPpER HOLLAND; :w OLLAND RD RICHBORO A 95 NORTHAMPTON
Q ciion
244 40.20835  |-74.97361 Side of 145 TULIP RD _ |143 TULIPRD VILLAGE SHIRES PA 18966 |NORTHAMPTON
245 40.19827  |-74.97372 Side of 123 DUTCH DR |163 DUTCH DR __|VILLAGE SHIRES PA 18966 |NORTHAMPTON
26 4020465  |-74.98284 SR';e of 1120 HOLLAND |44 ce oy L AND RD {CHURCHVILLE PA 18966  |NORTHAMPTON
247 40.20169  |-74.97663 Utility easement side of |5 5 avip RD VILLAGE SHIRES PA 18966  |NORTHAMPTON
80 DAVID RD
944 HOLLAND RD
) 74, J A
248 4019761  |-74.98449 S OLLAND RD & MONICA |24 HOLLAND RD |CHURCHVILLE P 18966  |NORTHAMPTON
331 E HOLLAND RD (Rear
) 74, VILLAGE SHIRES P 18966 R
250 4019462 |-74.97226 =73 GRANT AVE) 317 E HOLLAND RD|VILLAGE SHIR A 96 NORTHAMPTON
251 40.20495  |-74.98893 Front of 54 ESAWAY, | 4q o oReNCE DR |CHURCHVILLE PA 18954  |NORTHAMPTON
54 FLORENCE
579 LOWER HOLLAND | a0 GwiER
252 40.10928  |-74.98627 RD, OPP 0f 593 LOWER |10 AND RD CHURCHVILLE PA 18966  |NORTHAMPTON
HOLLAND RD
Corner of TORRESDALE
254 4020515 |-75.00538 DR & West LYNFORD RD, ;‘;5 WLYNFORD ey ReviLLE PA 18954  |NORTHAMPTON
Front of 58 TORRESDALE
. LYNFORD RD (No
255 4020522 |-74.99887 SR';e Of 91W.LYNFORD |, otaddress  |CHURCHVILLE pA  [18954  |NORTHAMPTON
availablel
256 4020408 |-74.99402 Opposite of 34 WINDY 1102 WINDY KNOLL ey pervitte PA 18954  |NORTHAMPTON
KNOLL DR DR
260 40.19260  |-74.98559 Across from 827 788 HOLLAND RD  {SOUTHAMPTON PA 18966  |NORTHAMPTON
HOLLAND RD
672 HOLLAND RD
262 4010044  |-74.98590 (Between 707 8715|721 HOLLAND RD  |SOUTHAMPTON PA 18966  |NORTHAMPTON
HOLLAND
263 4018916  |-74.97809 Z“R’e of 205 WOODLAKE éSRS WOODLAKE |0 jr4AMPTON PA 18966  |NORTHAMPTON
264 4018095 |-74.97922 Side of 8 TWIST DR 1507 STHY 532 |SOUTHAMPTON PA 18966 |NORTHAMPTON
265 10.17834  |-74.98196 377 BUCK RD 1545 STHY 532 |SOUTHAMPTON PA 18966 |NORTHAMPTON
266 10.18377  |-74.98742 479 HOLLAND RD 578 HOLLAND RD _|SOUTHAMPTON PA 18966 |NORTHAMPTON
267 4018362 |-74.98159 Side of 140 MALLARD RD {130 MALLARD RD [SOUTHAMPTON PA 18966  |NORTHAMPTON
268 40.17846  |-74.98552 357 HOLLAND RD 217 HOLLAND RD _|SOUTHAMPTON PA 18966 |NORTHAMPTON
270 40.19095  |-74.95872 Side of 84 PONDEROSA 1;;9 PONDEROSA | oytHamPTON PA 18966  |NORTHAMPTON
Next to 223 E. HOLLAND
40. 74, 1
271 1019436 |-74.97707 DR PNEviEWDR (23 HOLLAND RD|VILLAGE SHIRES PA 8966  |{NORTHAMPTON
WATERGATE &
419 40.18295 -74.95166 BRIDGETOWN PIKE, SW i‘S‘SEBRIDGETOWN :_Eéf,?;;j ILLE PA 19053 NORTHAMPTON
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Outdoor DAS

An outdoor DAS transmits a wireless signal in a similar way as an in-building system. The DAS includes nodes that are
strategically placed on existing utility poles, street lights, traffic signals and other structures every half to three-quarter
mile within the coverage area. The nodes connect to a hub via fiber optic cable. The hub contains American Tower's
head-end equipment and the service provider's Base Transceiver Station (BTS).

Typical Outdoor DAS Installation

Remote Location - Node

K
4
K
2

' H '4—-————-————-: Anlenna

¢ F\ i
Hub Location contains ¢

Head End Equipment

Fiber Optic Cable

. The user's RF signal is received by the antenna on the node.

2. The' signal ts.'tl‘ansmitted.v.!a the coaxial cable to the node’s equipment box, 1 g Equipment Box
which contains the amplifier and RF to light converter. ;

3. The fiber optic cable connects from the equipment box (either underground or aerial) 3 i d——Power Meter
to the hub. ;

4. The head-end equipment at the hub site converts optical back to RF and sends the
RF signal through the coaxial cable to the service provider's BTS.

5. Calls are then routed through the service provider's Public Switched Telephone
Network (PSTN) and transmitted via the landline network or back out through
the DAS equipment.

Hub — In-Building & Outdoor Systems

This diagram is a sample design for an American Tower DAS hub. It shows equipment for three major wireless service
providers, as well as the American Tower neutral host cabinet, HVAC unit, Telco panel and electrical transformer. You
can see the coaxial cable connecting the service provider equipment to the neutral host cabinet, as well as the fiber optic
cable that flows from the neutral host cabinet to transmit wireless signal throughout the coverage area.

tll—————— Fiber Optic Cable runs

throughout coverage area

HVAC Unit

Meutral Host Cabinet

F-N

Electrical Transformer =

Service Providers
A, BandC




NORTHAMPTON TOWNSHIP COMPLEX e 55 Township Road, Richboro, Pennsylvania 18854-1592

Township Administration - (215) 557-6800 Fax: (215) 557-1251

July 25,2011

ATC Outdoor DAS

10 Presidential Way
Woburn, MA 01801
ATTN: David Callender

RE: ATC Outdoor DAS LLC Permit Applications:

Dear David:

1. 11 New Pole Installations — Various Locations en Plans

2. 16 Various Locations en Plans — Installation of Telecommumications
Equipment and Antennas on Existing Poles

3. 17 Various Loeations on Plans — Installation of Telecommunications
Equipment and Antennas on Existing Poles

4. Various Pole Locations — Installation of Aerial Fiber Optic Cable

5. M. Pleasant Drive and Woodland Drive — Installation of Conduit ard
Hand Holes

6. Middle Holland Road and Rock Way - Installation of Conduit and Hand
Holes

7. Bridgetown Pike, E. Heron Road, Buckshire Drive-and Brookside Drive -
Installation of Conduif and Hand Holes

8. Ponderosa Drive and Briarwood Drive - Installation of Conduit and Hand
Holes

9. Rosemary Drive, Loretta Circle, Elsa Way and Florence Drive -
Installation of Conduit and Hand Holes

10. E. Holland Road, Pine View Drive, Forrest Drive and Woodlake Drive -
Installation of Conduit and Hand Holes

11. Upper Holland Road, Torresdale Drive, Lynford Road and Windy Knoll
Drive - Installation of Conduit and Hand Holes

12. Rotterdam Road W., Michael Road, David Road, Lempa Road, Tulip
Road and Dutch Drive - Installation of Conduit and Hand Holes

Please be advised that the aforementioned permit applications are administratively incomplete
because the submitted permit fees are incorrect and all appropriate permit applications have not
been submitted.




L4

Township of
Northampton

David Callender
July 25,2011
Page Two

In addition, the proposed work identified previously is not related to a permitted use pursuant to
Sections 140-58.5, 140-10, 140-13.1, 140-13.3, 140-14, 140-15, 140-16, 140-17, 140-20, 140-21,
140-21.1, 140-23, 140-35, 140-28, 140-36, and 140-36.1 of the Northampton Township Zoning
Ordinance. o

You have the right to appeal to the Zoning Hearing Board.

Feel fres to contact me if you have any questions.

MTS/tms

cc:  Robert Pellegrino, Township Manager
Barbara Kirk, Township Solicitor

Via U.S. Regular Mail and
Certified Mail No. 7006 2760 0003 5677 1922
Return Receipt Requested
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JUL 28 2011
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ZONING HEARING BOARD
oF
NORTHAMPTON TOWNSHIP

The orlginal and 7 coples of this Application, including all plans and drawings, must be
submitted to the Zoning Officer together with the Application fee.

- 'S
CASE NUMBER: 9‘” (-1 (to bo assigned by Township)

1, Name of Appellant/Applicant: _ SEE ATTACHED,

Address of Applicant:
Address (subject of Application): 40 Commerce Drive .L Ul{ ZIM'/ : ﬁ AL ﬁ[” '1

Telephone Number: B-Mail:

Owner: N&V Poll Affillates, LLP
3902 SHELLEY RD. HOOTIO600 VALLEYPA (G006

' B
Address: 7/2 ~

Attorney: John A. VanLuvanee, Esguire ~ Esstburn and Gray, ¥C .

Address: 60 East Court Street, P.0. Box 1389, Doylestown, PA 18901

9. The undersigned hereby: (check applicable item or items)

(2) _¥X___appeals from the action of the Zoning Officer

(b) _____ requesis a special exception
(c) requests a variance
(d) ____ challenges the validity of a zoning ordivance or map

If applicant is not the owner, state applicant's authority to title interest to bring this

application: (equitable owner, agent, lesses, ete.): __ Lessee

1y ,‘,EX""B'T O 72771/




3. Description of the premises involved (attach plan of the lot and the improvements both

erected and proposed): ___See attached.
Tax Parcel No.: _31-1-1-1 Date of present deed: _03/19/2003
Present zoning classification: -1 Lot size: 2.106 acres

Present use: - - Telecommunications facility.

Proposeduse: Same as above (expansion of existing facility)

Nature of improvements existing: -approved telecommunication facility, dncluding

a one-story equipment building and 112-foot high mohopole with antennas.

4, Use in case of an appeal from the action of the Zoning Officer:

(a) The action taken was: refusal to consider  permit application/zoning

ordinance interpretation.

(b) The date the action was taken was: June 29, 2011
See attached.

(¢) The foregoing action was in error because:

5. Use for request for a special exception  n/a

(a) Nature of special exception sought is:




(b) The special exception is requested under:

Atticle Section Subsection

of the Northampton Township Zoning Ordinance (if more than one exception is
requested, list ord;inance references for each exception and state the nature of the

exception):

. Use fot request for a vatiance 1n/a

() Nature of variance sought is:

The variance is from: Article Section Subsection
of the Northampton Township Zoning Ordinance (if more than one variance is requested,

list ordinance references for each request and state the nature of the variance):

. Use in case of a challenge to the validity of a zoning ordinance ormap =n/a

(a) The ordinance ot map challenged is as follows:

(b) The challenge is ripe for decision because:




""{6) The ordinance chellenged ia invalid beoause:

8, Has thers been any previous zoning appeal, variance, or speoial exception for this

plpperty? Yes 'No p.¢

If yes, please indicate the date thereof and nature of relief granted:

" "

S1JBSCRIBED AND SWORN TO#ANE: : — e, OWB&& Le_

BEFORE METHIS
0L .. P
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: 3 . (W
g i \§ APPHICANT
OF PEN S ) o e R
NWEALTH _ W2 ral RO nson

Notarial Seal ‘7/[ ¥i

S fhior Gounsel
OWNER W&V Poli Affiliates, LLP

Lotie 5. Shelay Notaiy Public
Lower Southampton Ywp., Bucks Gounty
My Commissign Expiras Dec, 2, 2012

Wember, Penns\ylvan\aAssoc\ation f Notaries

COMMONWRALTH OF PENNSYLVANIA

'
3
[3
¥
+
H

COUNTY OF BUCKS

The undexsigned, being duly swotn according to law, deposes and says that he is the aboves
named applioant, that he is suthorized to and does take this Affidavit on behalf of the owner,

and that the fotegoing facts are trme and cogrect o the t of hig knowledgs,
mestlo o bept ST UAR B

v’ﬁﬂ—\\
7 APl?ZICANT
Sword fo and Subsctibed .
before me this _cib__&_“_ day ME‘L)J%’H PRobinson
. . senior Counsel
of, ¢ )/c,ll ,2011
NOTARY PUBLIC
kS JEAN M. CURRAN
E@ NolaryPublc, Commorssealh of Massachusads
My Commission Expires January 24, 2014
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Northampton Township Zoning Hearing Board
Application of ATC Outdoor DAS

1. Applicant:

ATC Outdoor DASLLC
400 Regency Forest Drive
Cary, NC 27518
484-942-6339

3. Premises involved: The parcel of property is currently improved with a
telecommunications facility comprised of a communications tower and related
infrastructure within a fenced compound.

4.(c) The action of the zoning officer was in error because:

Applicant submitted an Application for Plan Examination and Building
Permit to Northamptbn Township to allow the installation of one equipment shelter
within the existing fenced compound as an accessory structure to the existing
telecommunications. facility on the Property. Conditional use approVal and final
land development approval was granted in 1997 to permit the telecommunications
facilities which currently exist on the Property. A copy of the approval letter dated
July 16, 1997 is attached hereto.

Tn response to the Application, the Township Zoning Officer issued a letter
dated June 29, 2011 (“Denial Letter”), stating that the Application was not
reviewed as a result of Applicants’ failure to obtain land development approval for
the proposed activity. The Denial Letter further stated that the proposed structure
“[is] not related to a permitted use,” citing the provisions of the Zoning Ordinance
which are identified in the letter. The Denial Letter is attached hereto.

The Zoning Officer erred as a matter of law in determining that land
development approval is required for the addition of one (1) equipment shelter
within the existing facility. Tu-Way Tower Co. V. Zoning Hearing Board of the




Township of Salisbury, 688 A.2d 744 (Pa.Cmwlth. 1997). For the Board’s
convenience, a copy of the Tu-Way Tower decision is attached hereto.

The Zoning Officer erred as a matter of law in determining that the
installation of the proposed accessory structure constitutes a land use which
requires zoning approval. The Zoning Officer further erred as a matter of law and
fact in concluding that the proposed use of the accessory structure is not related to
a permitted use. See July 16, 1997 letter.




. y
2 o

Pl

&in O - i, A ,'?ﬂ“ ) . N S T XY S - T3 e '
Mleace coll Druce RottmasSter ot 48 Y- G~ 39
Lt by O U"Sf‘l ~\'/“§ SRy —%’ R I P
WER R EANAURLY, LIPS S, bidny Teel S L?{k."is:,a"‘mg;wg,\ Y APPRLICATION FOR
i ¥ : A ¢ 2 ¢ i N PLAN EXAMINATION ARD
= L N BY N A s §o o B e 125 50 < 1 K
aueh e Permtis rpadly T fIAsTUD . BUILDING PERMIT
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2 [:] A}iqnlonl(ll rgsidenftial, ;;t:r {mmber iz D Ono family 18 D Amuspment, recroutional
(1',72 ;;e;:t Eu;zsr)zg units added, 1f any, 13]_] Two or more fomily —~ Bnter 19 [ ] Church, athor religiovs
_— number of nils — w mw e = s
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NORTHAMPTON TOWNSHIP COMPLEX e B5 Townshlp Road, Richboro, Pennsylvania 18954-1592

Townshlp Administration — (215) 357-8800 ¢ Fax: (215) 357-1251

VIA CERTIFIED & FIRST CLASS MAIL
June 29, 2011

Attn; David Callender
ATC Outdoor DAS

10 Presidential Way
Woburn, MA 01801

RE: ATC Outdoor DAS LLC Permit Application
" T-Mobile Northeast LLC Permit Application
10 Commerce Drive (Commerce Drive and Jacksonville Road)

Dear David:

In follow-up to your June 27, 2011 cortespondence, please be advised that the
aforementioned permit applications were never formally considered for review becanse
you did not receive land development approval in accordance with the requirements of
the Pennsylvania Municipalities Planning Code. Land development approval is required
prior to building permit submission.

In addition, based on our discussions, the proposed use of these ground cabinets and
shelters is not related to a permitted use pursuant to Sections 140-58.5, 140-10, 140-13.1,
140-13,3, 140-14, 140-15, 140-16, 140-17, 140-20, 14021, 140-21.1, 140-23, 140-35,
140-28, 140-36, and 140-36.1 of the Northampton Township Zoning Ordinance.

You have the right to appeal to the Zoning Hearing Board.

Feel free to contact me if you have any questions.




David Callender ‘ Page 2

Ce: File
Bob Pellegrino, Twp. Manager
Barbara Kirk, Township Solicitor




/9 Thday of HARCH in the year of our Lord Two Thousand and
Three - (2003)

Between

Vincent J. Poli, Trustee of the Vincent 7. Poli Trust dated January 21, 1998 and
Norma A. Poli, Trustee of the Norma A. Poli, Trustee dated January 21,1998 eachas a
tenant in common as to an undivided one-half share (hereinafter called the Grantors), of
the one part and N. & V. Poli Affiliates, L.L.P. , a Delaware Limited Partnership
organized under the laws of the state of Delaware with Certificate of Limited Liability
Partnership being filed on November 7, 2001 with the Office of the Secretary of State of
Delaware (hereinafter called the Grantee), of the other part. :

Witness eth .That the said Grantors .

‘ For and in consideration of the sum of
ONE DOLLAR ($1.00) lawful money of the United States of America, unto them well
and truly paid by the said Grantee, at or before the sealing and delivery hereof, the receipt
whereof is hereby acknowledged, have granted, bargained and sold, released and
confirmed, and by these presents do grant, bargain and sell, release and confirm unto the
said Grantee, its heirs and assigns, all the following lot.
SITUATE in the Township of Northampton, County of Bucks and State of Pennsylvania,
marked and designated as Lot No. 1, section One (1) as shown on the Final Plan of
Cherokee Industrial Park, J acksonville Road, LR09042 and Cormmerce Drive,
Northampton Township, Bucks County, Pennsylvania, prepared by Tri-State Engineers
and Land Surveyors, Inc., 801 West Street Road, Feasterville, Pennsylvania and
recorded in the Office of the Recorder of Deeds at Doylestown, Pennsylvania in Plan
Book 121, Page 15 and since revised June 3, 1976 bounded and described as follows:

Beginning at a point a corner of Lot 1 on the northwesterly side of J acksonville Road in
line of lands of John J. and Virginia J. Camerlingo; thence along line of lands of the said
John J. and Virginia J. Camerlingo from said point N 52 17' 30" E 312.88 feet to a point a
corner of the rear property line of Lots 1 and 3; thence along said point of property line of
Lots 1 and 3 southwesterly S 43 28' 00" S 525.60 feet to a point of a corner of said
property line on the easterly side of Commerce Drive; thence from this said point on the
easterly side S 36 02°00”E of Lot 1 and also a point a comer of the property driveway
entrance from Commerce Drive of Lot 1 and also a point a corner of the property line of
Lots | and 2; thence3 N 43 28 00" E 281.59 feet to a point a corner of the end of said
30.51 feet width driveway adjoining line of lot 2; thence from said point a corner S 46 32'
00" E 285.00 feet on the property line of Lots 1 and 2 to a point a corner on the
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northwesterly side of Jacksonville Road; thence from said point N 43 28' 00" E.89.31 feet
to a point of tangency; thence continuing along the said Lot 1 at said point of tangency fo
the left having a radius of 4960.00 feet for the arc distance of 191.70 feet to the point and
place of beginning. 2. 0032 acres.

BEING the same premises which Vincent Poli and Norma Poli, his wife, by Deed dated
January 21, 1998 and recorded in the Office of the Recorder of Deeds of Bucks County in
Deed Book 1532 p. 1161 on February 11, 1998 granted and conveyed to Vincent J. Poli,
Trustee of the Vincent J. Poli Trust dated January 21, 1998 and Norma A. Poli, Trustee of
the Norma A. Poli Trust dated January 21, 1998 each as Tenants in Common as to an
undivided one-half share. '

UNDER AND SUBJECT to conditions and restrictions set forth to a recorded
Community Sewer Sysiem Agreement of Lot Nos. 1, 2, 3 and 4 in the Office of Recorder
of Deeds, Bucks County in Doylestown dated February 13, 1981 in Deed Book 2415
page 926 and Plan Book 205 page 43 for Exhibit.

Also Under and Subject to right of way to Philadelphia Electric Company and to Bell
Telephone Company of Pennsylvania.

Tax Parcel No. 31-001 -001-001

Togeth ©r with all and singular the said lot or piece of ground with the
improvements, wWays, streets, alleys, driveways, passages, waters, water-courses, rights,
liberties, privileges, hereditaments and appurtenances, whatsoever unto the hereby
granted premises belonging, or in any wise appertaining, and the reversions and
remainders, rents, issues, and profits thereof; and all the estate, right, title, interest,
property, claim and demand whatsoever of i

The said grantors, as well at Jaw as in equity, of in, and to the same.

To have and to hold the said 1ot or piece of ground described with the
improvements thereon erected, with the hereditaments and premises hereby
granted or mentioned and intended s0 to be, with they appurtenances, unto the said
Grantee, its heirs and assigns, 0 and for the only proper use and behhof the said Grantee,
its heirs and assigns forever. Under and subject as aforesaid.

AND the said Grantors for themselves, their heirs and assigns that they the said Grantors
and their heirs and assigns, by these presents, that they the said Grantors and their heirs,
all and singular the hereditaments and premises hereby granted or mentioned and
intended so to be, with the appurtenances, unto the said Grantors , their heirs and assigns,
against them the said Grantors and their heirs, and against all and every person and
persons whomsoever lawfully claiming or to claim the same or any part thereof, by, from
or under her, him, them or any of them, shall and will subject as aforesaid

B3506 Pe0LT0




WARRANT and forever DEFEND

IN WITNESS WHEREOF, the party of the first part has hereunto set their hand and seal
Dated the day and year first above written.  ~

7
/Z,;um% e (SEAL)

Vincent J. Poli, Trustee of The Vincent J. Poli
Trust Dated January 21, 1998

%d’éﬂvu«- ()34 (sBaL)

Norma A. Poli, Trustee of the Norma A. Poli
Trust Dated January 21, 1998

DEED

TO
Premises;

I hereby certify that the address of
the above —named Grantee 18 :
Lot I Section 1
Cherokee Industrial Park
Jacksonville Road & Commerce Drive
- Northampton Township, Bucks Co., PA

On behalf of the Grantee:

GERARD J, WOODS, P.C.
P.O. Box 3195
Maple Glen, PA 19002

COMMONWEALTH OF PENNSYLVANIA
§s

COUNTY OF MONTGOMERY

On this the /7 74 March, 2003, before me, a Notary Public for the Commonwealth of
Pennsylvania, the undersigned Officer, personally appeared Norma A Poli and Vincent J.
Poli, known to be the persons whose name is subscribed to the within instrument, and
acknowledged that they executed the same for the purposes therein contained.

I hereunto set my hand and official seal. M D Z AZ&/
NOTARY F’ﬂB Lic

R

0T Avie, B
GEMALL J WOODS, Natary Public
n Twp., Montgomery Coundy

L BK3S 56"' PGG&#? ' ?Mmmwﬂ Expires March 23 ¥
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NORTHAMPTON TOWNSHIF COMPLEX ¢ 55 Township Road, Richboro, Fennsylvanla 18954:1592
Township Adminlstration — (215) 357-6800 o Paxi (318) 357-1251

RETURN RECEIPT REQUESTED
CERTIFIED RECEIPT 2 284 617 757

Tuly 16, 1997

BUBACSs InG, [ComEams - —- e o e me s weem Te s e

480 . fSwedesnford Road
Wayne, Ba 19087

RE: Approval With Conditiono
AWACS, Ine./Comcast Conditional Use Applicatien
and bLand Development Applicaticen

Dear Bir/Madam:

I am pleased to inform you that your application for
conditienal use and land development was approved (contingent
upon your willingness to revise the plang and/or application
to comply with the oonditions imposad by the Board of
Bupervisors) at their wmesting of July 8, 1997, Your formal
notice of approval with conditions is enclosed. Please review
this document carefully. Acceptance of this approval with
conditions requires the execution of this decument and its return
within 10 daya of its recalpt.

Very truly yours,

& 'zfmm. /le‘l;ﬂ:h?{

D. Bruce Townsend
Townghip Maneger
DBET:cam

¢: William Benney
Vingent and Norma Poli
Betzwood Asmogiates
Northampton Tewnship Engineer
Nozehgnpton Townghip Planping Commission
Bugke County Planning Commigeion
N.B,.C.M.A.
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T 21 =187 ARIR) FROM  CNMCAST METROPHNNF k! ROHA

PLAN APPROVAL WITH CONDITIONS

applicacien g _ AWACE, TNC,

pate of Applicazion Fobruary 24 , 1887

Plan dakwd , lagt revised June 1987

BWAECS - CONDITIONAL USE AND LAND DEVELOPMENT APPLICATICK

on July 9, 1987 ., the Roavd of Supervisors of
Northempten Tewnship epproved the abaove identified application
with the {ellswing conditlons. Acceptance of this approval
with conditiens shall be aceemplished by properly éxecutlng and
peturning this document to the Township withim ten (10) days of
ita veselpt. A falluve te aosept this approval with conditiohs
i o timely wanmer will avtomaticelly eesult in & rescisaion of
ghis eppreval in acoopdance with Secticn 118=10(5) (4} (b} of
tha Negkhinptea—Township Oedex m—e e

Conditions of Subdivision and/or Land bevelopment Approval:

1. All faes relating to this application as a conditional
use, land development and sulddvisivn shoudd be
gubmitted to the satisfastien of the Tewnshlp

Admindstration.

2. 7The lend &avelepmant plan should be revised io shov
additional deciduous landscapirg in afdition te the
averyraen tress Already proposed, to the satisfaction
nf the Tewnship Engineex.

3, Tha plan should he reviged ©o ihgicate that the tower
has been approved under the condition that a co-
Clossliun 38 be be utilized by AWALE for both NENTEL

az well a5 Bell atlantic.

fhe underaigned applicant(s) hereby z2ccepts and

spproves the appyoval with eonditisnsg of rhis application by

the Board of Supervimors of Nerthampten Township #s get ferth
abiove. By the algnature(s) affixed bglow the undersigned
certifigs that he/she 18 the applicant(s) eop is an authorizeq
representative or agent of the applicant and posisses full
awbhority tg sign herato. ’

: ™
. gl 7L/4W ¢s, IN(’, .
/\ S///"% ’J ﬁ%” /?j,% 2 [/im'c‘,c; ,<,'7Z

Applicant '
//Lr) ey

&/ 07

Applicant

By aignatm:e. affiged above, the applicant(s) ashkpovwledge
voecalpt of the instant decislion of the Board of Supervisors
thi= day of r 48

5543y
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Tu-Way Tower Co. v. Zoning Hearing Bd. of Tp. of Salisbury, 688 A.2d 744 {1997)

oy
22 Original Image of 688 A.2d 744 (PDF)

i)

{ KeyCite Yellow Flag - Negative Treatment

Distinguished by Upper Southamptan Tp. v. Upper Southampton
Tovwmship Zoning Hearing Bd., Pa.Cmwlth., Oclober 18, 2005

688 A.2d 744
Commonwealth Court of Pennsylvania.

TU-WAY TOWER CO., Appellant,
V.
ZONING HEARING BOARD OF the TOWNSHIP
OF SALISBURY and Township of Salisbury.

Submitted Dec. 9, 1996. Decided [En. 21, 1997.

Communications tower owner appealed zoning hearing
board's denial of its application to extend height of tower,
or to build new towers and accessory electronics building.
The Common Pleas Court, Lehigh County, No. 95-C-0031,
Wallitsch, I., affirmed. Owner appealed. The Commonwealth
Court, No. 411 C.D.1996, Colins, President Judge, held that:
(1) proposed extension or building of new towers did not
constitute subdivision or-development, so as to be exempt
from pending ordinance doctrine, and (2) board did not abuse
its discretion in finding that tower was communication tower,
as opposed to television/FM broadcast tower, under zoning
ordinance limiting tower heights.

Affirmed.
West Headnotes (5)

1 Zoning and Planning
&= Change of regulations as affecting right
Under pending ordinance doctrine, building
permit may be refused if at time of application
there is pending an amendment to zoning
ordinance which would prohibit use of land for
which permit is sought.

3 Cases that cite this headnote

2 Zoning and Planning
& Telecommunications towers and facilities

Variance applicant'’s proposed extension of
height of communications tower, or building
of new communications towers together with
accessory electronics building, did not constitute

“subdivision,” so as to be exempt from pending
ordinance doctrine. 53 P.S. §§ 10107, 10603(c)
@.0).

4 Cases that cite this headnote

Zoning and Planning
@= Telecommunications towers and facilities

Variance applicant's proposed extension of
height of communications tower, or building
of new communications towers together with
accessory electronics building, did not constitute
“land development,” so as to be exempt from
pending ordinance doctrine, where township did
not require land development plans for initial
construction of tower or for its current proposals.
53 P.S. §§ 10107, 10603(c)(2.1).

8 Cases that cite this headnote

Zoning and Planning
&= Telecommunications towers and facilities

Zoning board did not abuse its discretion in
finding that tower was “communication tower,”
as opposed to “television/FM broadcast tower,”
under zoning ordinance limiting tower heights,
where board accepted thorough testimony of
township's expert that broadcasts from tower were
intended for general public use, as opposed to
private commercial use. Salisbury Township, Pa.,
Zoning Ordinance.

3 Cases that cite this headnote

Zoning and Planning
&= Evidence

Zoning and Planning
& Credibility determinations

Zoning board, as fact finder, is ultimate judge of
credibility and resolves all conflicts of evidence.

1 Cases that cite this headnote

Attorneys and Law Firms

*745 Kevin Frank Danyi, Bethiehem, for appellant.

VestlawNext © 2011 Thomson Reuters. No claim fo original U.S. Government Works.




Tu-Way Tower Co. v. Zoning Hearing Bd. of Tp. of Salisbury, 688 A.2d 744 (1997)

Victor F. Cavacini, Allentown, for appellee, Zoning Hearing
Board of Salisbury Township. V
Maria C. Mullane, Allentown, for appellee, Township of
Salisbury.

Before COLINS, President Judge, DOYLE, J., and LORD,
Senior Judge.

Opinion
COLINS, President Judge.

Tu-Way Tower Co. (Tu-Way) appeals the order of the Court
of Common Pleas of Lehigh County (common pleas court)
affirming the decision of the Zoning Hearing Board of
Salisbury Township (Board) denying Tu-Way's application
for a special exception or variance to extend the height of its
communications tower by 200 feet and/or to erect two new
200-foot communications towers and accessory buildings.
We affirm.

Tu-Way owns twelve acres of land located on a mountain
top in Salisbury Township (Township). In 1990, Tu-Way
received a special exception to construct, and did in fact
construct, a 200-foot communications tower upon this land
with an unattended accessory building housing electronics
equipment. In 1994, Tu-Way filed with the Board two
applications for a special exception or, in the alternative,
for a variance to (1) add an additional 200 feet to the
height of its tower and (2) erect two additional 200-foot
communications towers fogether with unmanned accessory
electronics buildings.

Prior to Tu-way's applications, however, the Township had
given public notice of its intention to amend provisions
of the Township's Zoning Ordinance (Ordinance) affecting
communications towers. In fact, a public meeting was
held by the Township Planning Commission, and a public
hearing was scheduled on the proposed changes prior to Tu-
Way's applications. The Township enacted amendments to
the Ordinance concerning communications towers shortly
after Tu-Way's applications were filed (hereinafter, said
amendments shall be referred to as the “New Ordinance™).

The New Ordinance differs from the prior Ordinance
provisions (Old Ordinance) in one respect material to
this case: it increased the setback requirements for a
communications tower to the full height of the tower. The
Old Ordinance required that the setback for a communications
tower be only one-half of the height of the tower. Tu-Way's
first application for a special exception proposed a 400-foot

tower with setbacks of 222 feet on one side and 202 feet on
the other.

%746 1 The Board denied Tu-Way's applications for
several reasons relevant to this appeal. First, it determined that
Tu-Way's proposal to increase the height of its tower would
not be in conformance with the setback requirements of the
New Ordinance. The Board applied the New Ordinance rather
than the Old under the “pending ordinance doctrine,” which
provides, generally, that “a building permit may be refused
if at the time of application there is pending an amendment
1o the zoning ordinance which would prohibit the use of the
land for which the permit is sought.” Marinari v. Zoning
Hearing Board of New Hanover Township, 90 Pa.Cmwlth.
601, 496 A.2d 121, 123 (1985), petition for allowance of
appeal denied, 520 Pa. 621, 554 A.2d 512 (1989).

Second, the Board determined that Tu-Way's proposed 400-
foot tower was a “communication or microwave tower” as
defined by the Ordinance and not a “television/FM broadcast
tower” as argued by Tu-Way. Both the Old and New
Ordinances limit the height of communications or microwave
towers to 200 feet; a television/FM broadcast tower may reach
the height of 700 feet.

Third, the Board found that Tu-Way failed to meet a provision
of the New Ordinance that requires that an applicant who
proposes to construct a new tower demonstrate that existing
towers owned by the applicant (or any affiliate or subsidiary)
“cannot reasonably accommodate the telecommunications
equipment planned for the proposed tower, the intent being to
maximize the use of existing towers.” Section 402.16.j of the
New Ordinance. A somewhat similar provision was found in
the Old Ordinance, and the Board found that Tu-Way would
have failed to meet the requirements under the Old Ordinance

" also. In part, these findings were based upon Tu-Way's own

evidence, which showed that there remains some space on its
existing tower to accommodate new uses.

The common pleas court affirmed the Board’s denial of a
special exception and/or variance. Although several other
issues were raised and argued before the Board and the
common pleas court, Tu-Way, on appeal to this Court,
presents only the following three issues: (1) whether Tu-
Way's proposal, to extend its tower by 200 feet and/or add
two additional 200-foot towers with accessory buildings,
constitutes “Jand development” under the Pennsylvania
Municipalities Planning Code (MPC), Act of July 31,
1968, P.L. 805, as amended, 53 P.S. §§ 10101-11202,
and under the Township Ordinance; (2) assuming Tu-

WestlawNext © 2011 Thomson Reuters. No claim to original U.S. Government Works. 2
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Way's proposal constitutes “land development,” whether
the pending ordinance doctrine is applicable to Tu-Way's
application; and (3) whether Tu-Way's tower can be
considered a television/FM broadcast tower allbwing for
a heighf greater than 200 feet. In a zoning appeal where
the common pleas court takes no additional evidence, our
scope of review is limited to determining whether the zoning

hearing board manifestly abused its discretion or committed .

an error of law. Valley View Civic Association v. Zoning
Board of Adjustment, 501 Pa. 550, 462 A.2d 637 (1983). A
zoning hearing board abuses its discretion when its findings
are not supported by substantial evidence. Id.

Although Tu-Way presents three issues before us, it does
not directly address the basic issue presented in this case:
whether the Board erred by denying Tu-Way's applications
for a special exception and/or variance. Nothing in Tu-
Way's brief indicates that it is challenging the Board's
determination regarding the denial of a variance. The three
issues it raises touch upon the Board's denial of a special
exception to increase the height of the tower and perhaps to
erect two new towers. Tu-Way, however, does not challenge
the Board's finding that there remains space on its existing
tower for new business, which would prohibit the grant of a
special exception under both the New and Old Ordinances.
Therefore, even if we were to decide in Tu-way's favor
under the three issues it raises, we would still be without a
basis to reverse the Board. Assuming, however, that Tu-Way
proposes to branch into new business in excess of its current
capacity, we shall briefly address the issues raised by Tu-Way
and explain why we do not believe the Board erred or abused
its discretion with respect to them. '

Tu-Way's initial argument, that its proposal constitutes a land
development or subdivision under the MPC and Ordinance,
is significant *747 under the facts of this case because of
the provisions of Section 603(c)(2.1) of the MPC, 53 P.S. §
10603(c)(2.1):

(2.1) when an application for ... a special exception ...
is filed with the zoning hearing board ... and the subject
matter of such application would ultimately constitute
either a ‘land development’ as defined in section 107 [53
P.S. § 10107] or a ‘subdivision’ as defined in section 107,
no change or amendment of the zoning, subdivision or
other governing ordinance or plans shall affect the decision
on such application adversely to the applicant and the
applicant shall be entitled to a decision in accordance with
the provisions of the governing ordinances or plans as they
stood at the time the application was duly filed....

Thus, if Tu-Way's either land

development or a subdivision under the MPC, then the

proposal constitutes

pending ordinance doctrine does not apply, and Tu-Way's
applications are to be reviewed under the provisions of the
Old Ordinance, which, among other things, provides for
shorter setback requirements.

Section 107 of the MPC, 53 P.S. § 10107, defines “land
development” and “subdivision™ as follows:

“Yand development,” any of the following activities:

(1) The improvement of one lot or two or more contiguous
lots, tracts or parcels of land for any purpose involving:

(i) a group of two or more residential or nonresidential
buildings, whether proposed initially or cumulatively, or
a single nonresidential building on a lot or lots regardiess
of the number of occupants or tenure; or

(ii) the division or allocation of land or space, whether
initially or cumulatively, between or among two or
more existing or prospective occupants by means of, or
for the purpose of streets, common areas, leaseholds,
condominiums, building groups or other features.

(2) A subdivision of land.

(3) Development in accordance with section 503(1.1) [not
applicable to this case].

“Subdivision,” the division or redivision of a lot, tract or
parcel of land....

2 We agree with the Board and common pleas court that Tu-
Way's proposal does not fall under either of these definitions.
First, it is very clear that Tu-Way is not proposing the division
or redivision of a piece of land; therefore, Tu-Way is not
proposing a subdivision.

3 Second, Tu-Way is not proposing the development of
its land with residential or nonresidential buildings. The fact
that Tu-Way wishes to construct buildings accessory to its
proposed towers does not raise its proposal to a level of
land development. Tu-Way did not come before the Board to
develop its land with residential or commercial buildings but,
rather, to extend a tower or erect additional towers, activities
which are not defined as land development under the MPC.
Tu-Way concedes that the Township did not require land
development plans for Tu-Way's initial construction of its
tower and accessory building or for its current proposals, As
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the common pleas court concluded, the Township Ordinance
requires only that Tu-Way apply for a special exception
for that which it proposes. In Kirk v. Smay, 28 Pa.Cmwlth.
13, 367 A.2d 760 (1976), this Court determined that the
proposed construction of a single medical office building on
the grounds of a completed shopping center did not rise to
the level of land development as defined in the MPC. Here,
the proposal to construct accessory buildings on a developed
piece of land likewise does not rise to the level of land
development.

Third, Tu-Way's argument that its proposal is land
development becanse it plans to divide “space” onm its
tower among “lessees” is similarly unpersuasive. Again,
the Ordinance does not require land division approval for
that which Tu-Way proposes. Further, Tu-Way does not
propose the leasing of any realty by other parties. Finally, the
Board and common pleas coutt did not err by characterizing
Tu-Way's conveyance of antenna space on its tower as a
license rather than a lease. Tu-way's efforts to declare the
definition of “land development” in Section 107 of the MPC
ambiguous so as to force an interpretation favorable to Tu-
Way is undercut *748 by the fact that this definition is
not ambiguous as applied to the facts of this case. Tu-Way's
strained interpretation of “land development” does not fall
within the language of the MPC.

Because Tu-Way's proposals do not constitute land
development or a subdivision, the Board's application of
the pending ordinance doctrine is not foreclosed by Section
603(c)(2.1) of the MPC. Tu-Way does not raise any other
argument against the application of the pending ordinance
doctrine in this case except for the savings provisions of
Section 603(c)(2.1), and we see nothing in the record that
indicates that the Board incorrectly applied the provisions of

End of Document

the New Ordinance to Tu-Way's applications for a special
exception.

4 5 Further, we find that the Board did not err or abuse
its discretion in finding that Tu-Way's existing tower is
a communications tower under the Ordinance as opposed
to a television/FM broadcast tower. Both Tu-Way and the
Township presented expert testimony regarding this issue.
The Township's expert explained how Tu-Way's use and
proposed use of the tower are distinct from television/
FM broadcasts, most notably because such broadcasts are
intended for general public use as opposed to private
commercial use, such as a trucking company that desires to
communicate only with its truck operators. See N.T., October
25,1994, pp. 113-17. Tu-Way's expert testified that Tu-Way's
proposed communications equipment for the tower covers
frequencies previously used with television broadcasts (and
for this reason is analogous to television broadcasts), but with
the intent that this equipment be used for private or “for fee”
users. The Board, as the fact finder, is the ultimate judge of
credibility and resolves all conflicts of evidence. Constantino
v. Zoning Hearing Board of the Borough of Forest Hills,
152 Pa.Cmwlth. 258, 618 A.2d 1193 (1992). Here, the Board
accepted the thorough testimony of the Township's witness,
and there is nothing in the record to suggest that the Board
abused its discretion by so doing.

Accordingly, the order of the common pleas court is affirmed.

ORDER

AND NOW, this 21st day of January, 1997, the order of
the Court of Common Pleas of Lehigh County in the above-
captioned matter is AFFIRMED.

® 2011 Thomson Reuters. No claim to original U.S. Govermnment Works.
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ZONING HEARING BOARD OF NORTHAMPTON TOWNSHIP
| NO. 2011-15
APPEAL OF ATC Outdoor DAS LLC.
OPINION
This is Appeal No. 2011-15 of ATC Outdoor DAS LLC. The property

involved in the application is known as 40 Commerce Drive, Ivyland, PA 18974 and as
TMP #31-1-1-1. Applicant desires to install one equipment shelter within the existing
fenced compound as an accessory structure to the existing telecommunications facility on
the property. Applicant appeals from the decision of the Directot of Planning and Zoning
dated June 29, 2011. Applicant asserts that no land development is required for its
proposed use, that the proposed accessory siructure is related to a permitted use, that the
Zoning Officer should have considered Applicant’s permit application and that the
installatio.n of the accessory structure does not require zoning approval. Applicant further
seeks an interpretation of the zoning ordinances in support of its assertions. Applicant
seeks an interpretation of the following ordinances: 140-58.5, 140-10, 140-13.1, 140-
13.3, 140-14 through 17, 140-20, 140-21, 140-21.1, 140-23, 140-35, 140-28, 140-36 and
140-36.1 and such other ordinances as may relate to Applicant’s proposed use. The

property is zoned I-1 Planned Industrial/Office District.

FINDINGS OF FACT
1. Legal notice of the hearing was given as reqﬁired by the Zoning Hearing Board’s
rules, the Zoning Ordinance and the Municipal Planning Code. |
2. The application concerns property known as 40 Commerce Drive, Ivyland, PA

18974 (the “Property”). The Property’s tax parcel number is 31-1-1-1.

PLAINTIFF'S |
EXHIBIT |

D




3. Applicant has standing to make this application to the Board. Applicantis a
lessee and the owner signed the application.

4. The property is zoned R-1 I-1 Planned Industrial/Office District.

5. The Property’s size is approximately 2.106 acres.

6. The Property currently has on it an approved telecommunication facility that
includes three one story equipment buildings and a 112 foot high monopole with
antennas.

7. OnJuly 9, 1997, the Board of Supervisors approved a conditional use and a
land development plan so that the Property may be used as set forth in paragraph 6.

8. Applicant is in the business‘of deploying and constructing telecommunication
facilities.

9. The Pennsylvania Utility Commission (“PUC”) approved Applicant as a
wireless access provider in 2008 (see Exhibit A5).

| 10. The existing equipment buildings and monopole are surrounded by a fence.

11. The surface area of the fenced in area consists of pressure packed gravel.

12. Applicant leases the whole fenced in compound from the owner of the
Property and owns the monopole. Applicant has leases with AT&T, Verizon and Sprint
for them to make use of the site.

13. Applicant desires to erect an unmanned equipment shelter within the fenced in
area. The shelter would be 11 feet by 30 feet.

14. Applicant desires the new shelter for its DAS (Distributive Antenna System).
A DAS system consists of small antennas and/or nodes that are located off site on

telephone poles, street lamps and other structures. These antennas and/or nodes will




provide more coverage and capacity for the telecommunication companies’ wireless
services and reduce the need for additional towers to provide wireless services.

15. The same carriers that lease from Applicant on the Property may use
Applicant’s DAS system.

16. Applicaﬁt requires the new shelter to house the equipment needed for its DAS
system. AApplicant intends that this site will be a hub for its DAS system.

17. The DAS system will not be connected to the monopole.

18. The DAS system is a telecommunications system. Other telecommunication
companies will make a physical connection between their equipment aﬁd the DAS
system.

19. There was no opposition to the Applicant’s application.

20 . Applicant applied for a permit to construct thé new shelter and the permit was
not reviewed by the Township for the reasons set forth in the Director of Planning and
Zoning’s letter dated June 29, 2011 (see Exhibit A-4).

21. Applicant timely appealed the Zoning Officer’s decision.

DISCUSSION

The Zoning Officer in his June 29, 2011 letter to Applicant (see Exhibit A-4) stated
that he did not review Applicant’s building permit application because he concluded: (1)
that land development approval was required prior to the issuance of a building permit; and
(2) that Applicant’s proposed use was not related to a permitted use.

“Land Development” is defined in the Municipalities Planning Code (“MPC”), title
53 P.S. §10107, and in the Northampton Township Zoning Code, section 140-8. In regard

to the facts of this case, there are no significant differences between the definitions.




The Pennsylvania Supreme Court in Upper Soutflampton Tp. v. Upper Southampton
Zoning Hearing Board, 594 P‘a. 58,934 A.2d 1162 (2007) reviewed the definition of Land
Development under the MPC. In so doing, the éourt reviewed and approved the rationale
of the Commonwealth Court in two cases, Tu-Way Tower Co. v. Zoning Hearing Board of

the Township of Salisbury, 688 A.2d 744 (1997) (“Tu-Way™) and Marshall Tp. Zoning

Hearing Board, 717 A.2d 1 (1998) (“Marshall”). The Supreme Court stated that the
Applicant in Tu-Way wanted to construct “buildings accessory to its proposed towers” and
that the Applicant in Marshall wanted to “replace an existing light pole located on a parking
lot with a larger light pole and antenna and to construct five equipment cabinets at the base
of the pole.” Upper Southampton Tp. v. Upper Southampton Zoning Hearing Board, 934
A.2d 1162, 1169 (2007). The Supreme Court stated that the:

common thread in these decisions is that the proposed use of the land did not include

the construction of residential or commercial buildings. Thus, Tu-Way and Marshall

Township comport with our plain reading of the statute to refer to the development

of land involving the construction of residences or buildings that give rise to

concerns regarding the provision of municipal services such as water management,

streets, public convenience and the like. Id. 934 A.2d at 11609.

In this case, Applicant proposed to place its equipment shelter on pressure packed
stone, an impervious surface under the Zoning Code. Further, there was no testimony that
any municipal services would be implicated by the construction of the shelter. Therefore,
based on the Supreme Court’s rationale, the Zoning Hearing Board determined that
Applicant’s proposal does not involve land development.

The permitted use for the Property is as a telecommunication facility for
Applicant’s wireless services. Applicant’s proposal is directly related to its

telecommunication and wireless services. Therefore, the Board finds that the Applicant’s

proposed use is related to a permitted use.




ORDER
AND NOW, this 24® day of October, 2011, the application is granted. All costs of these

proceedings to be borne by Applicant.
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MICHAEL T. SOLOMON
Director of Planning and Zoning

COMPLAINT

A. The Parties

1. ATC Outdoor DAS, LLC (“ATC”) is a Delaware limited liability corporation

registered to do business in the Commonwealth of Pennsylvania. ATC maintains its principal

place of business at 116 Huntington Ave, Eleventh Floor, Boston, Massachusetts 02116.

2. The Board of Supervisors of Northampton Township (“Board™) is the governing

body of Northampton Township (“Township™), a duly organized second class township pursuant

to the provisions of the Second Class Township Code, 53 P.S. § 65101, et. seq. The Board

maintains an office at 55 Township Road, Richboro, Pennsylvania 18954.

Complaint KAM.revised.08-22-11
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3. Michael T. Solomon (“Solomon™) is Director of Planning and Zoning for the
Township. In this capacity, Solomon maintains an office at 55 Township Road, Richboro,
Pennsylvanié 18954. Solomon is sued in his capacity as Director of Planning and Zoning.

B. ATC is a public utility.

4. At a public meeting of the Pennsylvania Public Utility Commission (“PUC”) held
on December 18, 2010, the PUC adopted an order granting ATC’s application to operate as a
public utility in the Commonwealth of Pennsylvania. A true and correct copy of the Public
Utility Commission Approval to act as Competitive Access Provider (“CAP Approval) in the
Commonwealth of Pennsylvania is attached hereto as Exhibit “A” and incorporated herein as if
set forth fully.

5. ATC is a “public utility” as that term is defined by the Pennsylvania Public Utility
Code, 66 Pa.C.S.A. §1102.

6. ATC is a provider of mobile telecommunication and broadband communication
services.

C. Broadband Service Provided by Distributed Antenna Systems

7. The broadband service provided by ATC is dependent upon a technical system
known as a Distributed Antenna System, or “DAS.” DAS is comprised of several components,
including remote nodes, generally referred to as utility boxes (“Utility Boxes”), and antennas
(“Antennas”) (collectively the “DAS Infrastructure™).

8. The Utility Boxes are small boxes, measuring approximately 50” x 12” x 10.”
They are referred to as “slimline boxes™ because they are closely attached to utility poles. The

Utility Boxes function to carry the broadband signals throughout the DAS system.



0. The Antennas are small in size and mounted to the top of utility poles. The
Antennas function is to send broadband signals throughout the DAS system.

10.  ATC requires access to public rights-of-way in order to install the Utility Boxes
and Antennas onto existing and new utility poles. The DAS Infrastructure will be connected by
a combination of underground and aboveground fiber optic cables.

11.  The DAS Infrastructure proposed to be installed in the Township is a part of a
larger broadband service network being implemented by ATC in the municipalities of
Northampton Township, Middletown Township, Newtown Township, Upper Southampton
Township and Warminster Township, Bucks County.

12. ATC has current and valid agreements with PECO Energy Company, a
Pennsylvania corporation (“PECO”) and Verizon to permit the placement of the DAS
Infrastructure on existing utility poles owned by those companies within the municipalities,
including the Township.

13.  The DAS Infrastructure is necessary to facilitate ATC’s delivery of broadband
service to customers within the Township and adjacent municipalities in Bucks County.

14. DAS is an important component of the national wireless telecommunications
network because of its ability to provide wireless coverage or capacity where traditional cellular
communications towers are insufficient. |

15. The proposed service will include broadband for data (including high speed
computer use), voice (telephone), and video communications.

16.  The DAS Infrastructure will be located on existing utility poles and on newly

installed poles within the public rights-of-way of the Township. A picture of two typical utility



17.  The broadband service offered by ATC is a part of the United States National
Broadband Plan and the Pennsylvania Broadband Initiatives.

18.  Under the Pennsylvania Broadband Initiatives, adopted by the Pennsylvania
General Assembly through an amendment to the Public Utility Code, as Act 183 of 2004, the
Commonwealth recognized the need for rapid deployment of telephone and broadband
infrastructure, such as the DAS Infrastructure proposed by ATC, to ensure economic

competitiveness within the Commonwealth. — See http://www.newpa.com/strengthen-your-

community/broadband-initiatives

19.  The Federal Communications Commission (“FCC”) has recognized the need to
remove local impediments to expedient, non-discriminatory and non-differential right-of-way

access for mobile telephone and broadband infrastructure. http://www.broadband.gov/plan/6-

infrastructure/

D. ATC efforts to install DAS Infrastructure in Northampton Township

70.  In or about March 2011, ATC provided the Township with a submission entitled
“Proposal for a Distributed Antenna System”, which detailed the proposed DAS Infrastructure
improvements. A true and correct copy of the submission is attached hereto as Exhibit “C” and
incorporated herein as if set forth fully.

21.  The purpose of the submission was to provide information to the Township as to
the broadband service provided by ATC pursuant to the CAP Approval issued by the PUC.

22. By letter dated June 3, 2011 from counsel to ATC, directed to the solicitor of the
Township, ATC provided the Township with legal support for ATC’s position that it has the

right to access the public rights of way in the Township to install the DAS Infrastructure. A true



and correct copy of the June 3, 2011 letter, including a form right-of-way agreement, is attached
hereto as Exhibit “D” and incorporated herein as if set forth fully.

23.  The Northampton Township Rights-of-Way Ordinance (“ROW Ordinance”)
purports to require users of the public rights-of-way within the Township who do not fall within
the exceptions enumerated in the ROW Ordinance to obtain permits for such use. The ROW
Ordinance further imposes a revenue-based fee on the user of the public rights-of-way. A true
and correct copy of the ROW Ordinance is attached hereto as Exhibit “E” and incorporated
herein as if set forth fully.

24.  Section 106-4.B. of the ROW Ordinance provides for certain exemptions from the
applicability of the ROW Ordinance. That Section provides, infer alia, that the ROW Ordinance
“shall not apply to occupation or use of the public ways to provide:

% % ok ok
(6) The conveyance or transmission of messages or communication by telephone or telegraph

for the public.

% % ¥ %k

(9) Any ancillary service reasonably necessary or appropriate for the accomplishment of service
specified in Subsection B(1) through (8).”

See Exhibit “E”, pp. 106:3-106:4.

25.  ATC believes and therefore avers that the services which it is authorized to
provide as a public utility pursuant to the CAP Approval issued by the PUC and its approved
tariff fall within the scope of the exemptions provided at Section 106-4.B. of the ROW

Ordinance.



26.  ATC submitted applications to the Township seeking approval to install the utility
infrastructure in the public rights-of-way, without prejudice to its contention that the Township
Jacks jurisdiction to control the installation of utility infrastructure by a public utility, as set forth
in the June 3, 2011 letter to the Township solicitor (“See Exhibit “D”).

27. By letter dated August 4, 2011 the Township Director of Planning and Zoning,
Solomon advised ATC that the permit applications were “administratively incomplete” as a
result of the failure to submit additional electrical permit applications and additional fees. A true
and correct copy of the August 4, 2011 letter is attached hereto as Exhibit “F” and incorporated
herein.

28.  The Township has advised ATC that it would not permit ATC to access the public
rights-of-way without obtaining multiple permits and without payment of a “rental” fee equal to
5% of gross revenue derived by ATC from the DAS.

29.  ATC believes and therefore avers that the Township is intentionally interfering
with ATC’s efforts to install the DAS Infrastructure and is impeding the progress of ATC in its
implementation of public utility services as a means of inducing ATC to pay fees to the
Township that are not required or supportable by the ROW Ordinance and which are contrary to

applicable law.

COUNT I
MANDAMUS

ATC Outdoor DAS, LLC. v. Michael T. Solomon
and Board of Supervisors of Northampton Township

30.  Paragraphs 1 through 29 of the Complaint are incorporated herein by reference as

if set forth in full.



31.  The Public Utility Code preempts the field of public utility regulation. See, e.g.,
County of Chester v. Philadelphia Electric Company, 420 Pa. 422, 218 A.2d 331 (1966).

32.  Any ordinance or resolution of the Township which purports to regulate the
provision of service by a public utility within the public rights-of-way of the municipality is
preempted by the Public Utility Code. County of Chester v. Philadelphia Electric Company, 420
Pa. 422; 218 A.2d 331 (1966).

33.  The Township possesses no authority to regulate the location or installation of
public utility infrastructure in the public rights-of-way of the Township through the requirement
for permit applications and revenue-based fees. See, e.g., PECO v. Township of Upper Dublin,
922 A.2d 996 (Pa.Cmwlth. 2007).

34.  The Township has a non-discretionary duty to permit public utilities to provide
service through use of the public rights-of-way within Township boundaries, without
impediment.

35.  The Township, through Solomon, has breached this non-discretionary duty by
refusing to permit ATC to install the DAS Infrastructure necessa;ry for ATC to provide the utility
services which it has been authorized to provide by the PUC.

36.  The effect of the action of the Township and Solomon as of the date of the filing
of this Complaint has been to delay and prevent ATC from providing utility services within the
Township, as approved by the PUC in the CAP Approval.

37. ATC will be unable to provide public utility services to customers in the
Township and adjacent municipalities unless and until the Township permits access to the public

rights-of-way of Northampton Township without objection or interference.



38.  Unless the Township promptly grants ATC an exemption from the RQW
Ordinance and allows ATC to access to the public rights-of-way of the Township, ATC will
suffer significant monetary damages as a result of ATC’s existing contracts for service, including
but not limited to monetary penalties, loss of revenue, loss of potential future business
opportunities, and other non-recoverable expenses.

39,  Where a Township breaches a nondiscretionary duty to perform a ministerial
function, mandamus is appropriate as a matter of law.

40.  ATC has no adequate or appropriate remedy at law.

WHEREFORE, Plaintiff ATC Outdoor DAS, LLC respectfully requests that this
Honorable Court Order and Direct Solomon and the Township to issue ATC an exemption under
Sections 106-4.B(6) and 106-4.B(9) of the ROW Ordinance so as to permit ATC to enter upon
and use the pubic rights-of-way within the Township to install the DAS Infrastructure.

COUNT II
DECLARATORY JUDGMENT

ATC Outdoor DAS, LLC v.
Board of Supervisors of Northampton Township

41.  Paragraphs 1 through 40 of the Complaint are incorporated herein as if set forth
fully.

42. The ROW Ordinance expressly exempts “the comveyance or transmission of
messages or communication by telephone or telegraph for the public” from regulation. See
Exhibit “E”.

43, ATC believes and therefore avers that ATC, as a public utility, is exempt from the

requirements of the ROW Ordinance.



43.  ATC believes and therefore avers that ATC, as a public utility, is exempt from the
requirements of the ROW Ordinance.

44. The erection of the DAS Infrastructure as proposed by ATC, a public utility, is
encompassed within the exemptions of Section 106-4.B.(6) and 106-4.B.(9) of the ROW
Ordinance.

45.  The Township’s position that the ROW Ordinance applies to the proposed activity
of ATC, a public utility, is inconsistent with the plain language of the ROW Ordinance.

46.  There is a genuine dispute between the parties as to the proper construction of the
ROW Ordinance and as applied to the facts of the current controversy.

47.  The legal relations between ATC and the Township are affected by the ROW
Ordinance and, accordingly, ATC is entitled under the provisions of the Declaratory Judgments
Act, 42 Pa.C.S.A. § 7531 et seq., to obtain a declaration of its rights and status under the ROW
Ordinance.

WHEREFORE, Plaintiff ATC Outdoor DAS, LLC respectfully requests that this
Honorable Court to enter an Order:

a. Declaring that the application of the ROW Ordinance to ATC, a public utility,
is preempted by the Public Utility Code; and

b. Declaring that pursuant to the ROW Ordinance, the proposed DAS
Infrastructure placement in the Township ROW is exempt from regulation
under the express language of the ROW Ordinance; and

c. Granting such other and further relief as this Court deems just and proper.



COUNT Il
EQUITY — PERMANENT INJUNTION

ATC Outdoor DAS, LLC v. Michael T. Solomon
and Board of Supervisors of Northampton Township

48,  Paragraphs 1 through 47 of the Complaint are incorporated herein as if set forth
fully.

49. The ROW Ordinance is preempted by the provisions of the Pennsylvania Public
Utility Code, which grants the Pennsylvania Public Utility Commission (“PUC”) sole authority
to regulate the character of a public utility’s services and facilities.

50.  The jurisdiction of the PUC covers all matters related to the operation of public
utilities, including rates, service, use and installation of utility facilities and the location of utility
facilities. PECO v. Township of Upper Dublin, 922 A.2d 996 (Pa.Cmwlth. 2007).

51. ATC believes and therefore avers that the Township is acting in an arbitrary
manner that is contrary to law in attempting to require ATC to obtain permits under the ROW
Ordinance for the proposed utility infrastructure.

52. A permanent injunction will lie where the plaintiff establishes a clear right to
relief. Buffalo Township v. Jones, 813 A.2d 659 (Pa. 2002).

53.  ATC has established clear right to relief.

WHEREFORE, Plaintiff ATC Outdoor DAS, LLC respectfully requests that this
Honorable Court to enter an Order:

a. Granting a permanent injunction prohibiting the Township from imposing the
requirements of the ROW Ordinance on ATC for installation of the proposed

DAS Infrastructure.

10



b. Granting a permanent injunction prohibiting the Township from taking any
action to delay or prohibit ATC from using the public rights-of-way for DAS

Infrastructure.

EASTBURN AND GRAY, P.C.

Attorney for Plaintiff
ATC Outdoor DAS, LLC

11



VERIFICATION

JAMES SCOTT LEWIS verifies that he is Director of DAS Deployment; that
he is authorized to sign this Verification of behalf of Plaintiff, ATC Outdoor DAS,
LLC; and that the statements made in the foregoing COMPLAINT are true and
correct to the best of his knowledge, information and belief. He understands that

false statements herein are made subject to the penalties of 18 Pa. C.S. Section

Qf/iﬁ‘

James Scott Lewis

4904, relating to unsworn falsification to authorities.

Date: October 25, 2011
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 PENNSYLVANIA .
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held December 18, 2008

Commissioners Present:

James H. Cawley, Chairman
Tyrone J. Christy, Vice Chairman
Robert F. Powelson,

Kim Pizzingrilli

Wayne E. Gardner

Application of ATC Outdoor DAS, LLC for approval A-2008-2072972
to offer, render, furnish or supply telecommunication

services as a Competitive Access Provider to the

Public in the Commonweatth of Pennsylvania.

ORDER

BY THE COMMISSION:

On September 11, 2008, ATC Outdoor DAS, LLC (Applicant or ATC
Outdoor) filed an Application seeking a Certificate of Public Convenience pursuant to the
Telecommunications Act of 1996, 47 U.S.C. § § 201, et seq., (TA-96) and to Chapter 11
of the Public Utility Code (Code) (66 Pa. C.S. § 1101, et seg.) evidencing anthority to
operate as a Competitive Acc;&ss Provider (CAP) throughout the Commonwealth of
Pennsylvania. The Applicant was granted provisional authority pursuant o our
Secretarial Letter dated November 6, 2008, to provide the proposed CAP services
pursuant to its proposed tariff during the pendency of the application process.

The Applicant is a Delaware Limited Liability Company with its principal
place of business at 116 Huntington Ave., Eleventh Floor, Boston, MA 02116, phone
(617) 375-7500, fax (617) 375-7575. Comespondence to'resolve complaints may be



directed 1o either David Peirce in Cary, North Carolina, at (919) 466-6665 or Janae
Walker Bronson in Wobum, Massachusetts, at (781) 926-4545. The Applicant complied
with 15 Pa. C.S. § 8981, relating to a Foreign Limited Liability Company. The
Applicant’s registered office provider is CT Corporation System, 116 Pine St., Suite 320
Hamrisburg, PA 17101. The Applicant will not be using a fictitious name. The Applicant
understands that if it plans to cease doing business within the Commonwealth of
Pennsylvania, it is under a duty to request authority from the Commission for permission
prior to ceasing. :

The Applicant complied with notice requirements set forth in our
Application form by serving a copy of its application upon the Office of Consumer
Advocate, the Qffice of Small Business Advocate and the Office of the Attorney General.
No protests were filed. No hearings were held.

ATC Outdoor has affiliates doing business in Pennsylvania; however, none
of ATC Outdoor’s subsidiaries are jurisdictional public utilities. The Applicant’s service
is charged at the applicable rates set forth in their tariff. AT(i Outdoor will provide
facilities-based non-switched local transport services, through a combination of its own
facilities and facilities to be lgased from a variety of telecommunications carriers, to
customers throughout the Commonwealth of Pennsylvania. ATC Outdoor’s services will
be both intrastate and interstate. One service will rely on a technical platform known as a
“Distributed Antenna System,” or “DAS.” A DAS consists of the following: Base Station
Hotel, Optical Conversion equipment, Remote Nodes and Access Points. Also, ATC
Outdoor plans to provide Radio Frequency (“RF”) or optical transport and backhaul
services for voice and data providers. The services will be provided on a monthly basis
and will be available twenty-four (24) hours per day and seven (7) days per week. At this
time, however, ATC Outdoor does not intend to furnish traditional residential or business
local telephone services or switched, interexchange telephone service.



The Applicant has demonstrated that it is financially capable of providing
telecommunication services as a CAP. We conclude that the Applicant meets the

- requirements for certification as a CAP,’ consistent with this Order.

Premised upon o;n' review of the Application and the proposed tariff, and
consistent with our Orders, the Code, our Regulations and the TA-96, we conclude that
the Applicant’s proposed semces do not raise concerns at this time regarding safety,
adequacy, reliability, or privacy: We note, however, deficiencies in the proposed tariff.
~ See Appendix A. We shall direct the Applicant to revise its tariff in accordance with the
changes noted in Appendix A of this Order? ‘The Applicant shall, thereafter, file its
Initial Tariff reflecting the requested change§ on or before sixty (60) days from the date of
entry of this Order. Copies of the Initial Taﬁff shall also be served upon the same entities
receiving serv1<;e of the original Application. If the time required for such resolution and
filing exceeds sixty (60) days, the Applicant may request an extension of an additional
sixty (60) days with the Commission’s Secretary. ‘Thus, if the Initial Taxiff is not filed
within 60 days (120 days including the extension) of the entry of this Order, the
Application will be dismissed and the authority granted herein will be revoked without
further Commission Order. To the extent that the proposed tariff contains rates, the
Initial Tariff may become effective on one (1) day’s notice from the date upon which it is
- filed and served.

We note that the Commission will only approve tariff provisions regarding
limitation of liability consistent with law. The Commission does not have jurisdiction to
determine liability or award monetary damages. Any tariff provisions contained in the
Initial Tariff regarding limitation of liability found to be inconsistent with any applicable

! CAP suthority may not be used to access the Public Switched Network or toll calling. If a wility with CAP
authority wishes to provide access to the Public Switched Network or to provide local or IXC (intralLATA or
interLATA) calling services to its customers, the utility must also have been granted CLEC amd/or IXC authority by

N



laws, rules and regulations will be deemed inoperative and superseded. Any claim
against the public utility and/or public utility’s customer regarding liabilityk outside the
limited scope of the tariff must be filed in court for determination of liability and
monetary damages.

Conclusion

. Accordingly, we shall grant the Application. Upon the establishment of
filed rates and the approval of the Initial Tariff, a Certificate of Public Convenience shall
be issued evidencing the Applicant’s authority to provide sérvices as a CAP in the
Commonwealth of Pennsylvania, consistent with this Ordér and our decisions in such
other proceedings; THEREFORE,

-

IT IS ORDERED:

1.  That the Application of ATC Outdoor DAS, LLC at Docket No. A-
2008-2072972, for authority to operate as a Competitive Access Provider throughout the
Commonwealth of Pennsylvania is granted, consistent with this Order.

2. That the Applicant shall comply with all the provisions of the Public
Utility Code, as now exist or as may be hereafter amended, and with all pertinent rules,
regulations, and Orders of this Commission, now in effect or as may be prescribed by this

Commission.

3. That the authority granted herein, to the extent that it duplicates
authority now held by or subsequently granted to the Applicant, shall not be construed as
conferring more than one operating right to the Applicant.

2 Regardless of the review process, ey tariff provision(s) inconsistent with the provisions of the Cods, the TA-96,
or our Regulations or Orders will be deemed inoperstive and superseded\(52 Pa. Code § 64.213).

W



4.  That the Applicant maintain accurate accounting records that
segment its Competitive Access Provider revenues in the state.

5. That in accordance with Commission Orders entered
October 5, 2005 at M-00041857 and on August 21, 2006 at L-00050176, the applicant
shall follow the reporting requirements outlined at the following website: ’

hitp «//www .puc.state.pa.us/telecom/docs/Reporting_Regirements021308.doc

6.  That the Applicant shall file such affiliated interest agreements as
may be necessary relative to any transactions with affiliates within 30 days of this Order.

7. That the Applicant shall file its Initial Tariff consistent with the
requisite changes noted in Appendix A of this Order, within sxxty (60) days afier the date

Apphcant shall serve copies of its Initial Tariff on each entlty receiving a copy of the
original Application. The Initial Tariff may become effective on or after one (1) day’s
notice from the date upon which it is filed and served.

8.  That the Competitive Access Provider tariff shall reflect on its face
that it is a “Competitive Access Provider Tariff.” Changes and/or additions made to the
approved, filed tariff shall be made in the form of supplements, consecutively numbered
_ in the order of their filing dates, and the tariff designation shall be in the following
mamner: Supplement No. __to Tariff Telephone Pa. P.U.C. No.___

9.-  That the Applicant shall add its Pennsylvania tariff to its website. If
the Applicant does not maintain a website, the Commission will host its tariff on the

Commission's website.

a.  Within 30 days of the filing of its Initial Tariff, the Applicant shall
add the tariff to its website and mark'it “Pending.”



b.  Within 30 days of receipt of its Certificate of Public Convenience,
the Applicant shall make any required modifications to the tariff on
its website and remove the “Pending” nofation. Thereafier the
Applicant will continually update the website whenever any
supplemental revisions to the tariff are approved by the Commission
such that the website tariff is a true and z;ccurate representation of its
tariff on file with the Commission.

c. ‘The Applicant shall contact Cyndi Page (717-787-5722;
cypage@state.pa.us) of the Commission’s Communications Office,
to create a link from the Commission’s website to the Applicant’s
website. If the Applicant does not maintain a website, the Applicant
shall contact Cyndi Page to have its tariff added to the Commission's
website and to update the tariff upon subsequent approval of
supplemental revisions to the tariff.

10.  That upon the establishment of filed rates and the approval of the
Initial Tariff, a Certificate of Public Convenience shall be issued authorizing the
Applicant to furnish services as a Competitive Access Provider within the
Commonwealth of Pennsylvania, consistent with this Order.

11.  That in the event that the Applicant has not, on or before sixty (60)
days (120 days including an approved extension) from the date of entry of this Order,
complied with the requirements set forth herein; the Application at Docket No. A-2008-
2072972 will be dismissed and the authority granted heréin revoked without further

Commission Order.

12.  Thatif the Applicant plans fo cease doing business within the
Commonwealth of Permsylvania, it shall request authority from the Commission for
permission prior to ceasing. N



13. Thata copy‘of this Order be served on the Department of Revenue,
Bureau of Corporation Tax.

BY THE COMMISSION,

(SEAL)

ORDER ADOPJED: December 18, 2008
ORDER ENTERED:  pge 2 3 7088
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PROPOSAL FOR A DISTRIBUTED ANTENNA SYSTEM

American Tower Qutdoor DAS, LLC
400 Regency Forest Drive, Suite 300
Cary, NC 27518

Prepared by: David Callender
American Tower Outdoor DAS, LLC
400 Regency Forest Drive, Suite 300
Cary, NC 27518

March 9, 2011
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ATC CUTDODR DAS

March 9, 2011

Northampton Township
Northampton Township Complex
55 Township Road

Richboro, PA 18954

Background

ATC Outdoor DAS, LLC {“ATC ODAS”} designs, builds, owns, operates and maintains
complete Distributed Antenna Systems (“DAS") solutions that allow telecommunication
providers to deliver the coverage they need, while balancing community aesthetic demands
and municipal permitting requirements. DAS is a fiber-fed network that relies upon a series
of antennas installed atop existing or proposed poles in the right of way to provide a
localized solution for mobile devices. Such a network allows users to move seamlessly from
DAS to towers or rooftops.

Since 2001, American Tower Corporation ("ATC"), parent company of ATC ODAS, has been
designing and deploying DAS solutions to meet the needs of our customers. ATC has diverse
experience working closely with telecommunication providers in planning, designing and
redesigning their networks for optimum coverage and capacity. ATC ODAS utilizes DAS
systems when zoning regulations, permitting restrictions, or space limitations preclude the
construction of a tower. The DAS network can deliver increased coverage and capacity for
multiple telecommunication carriers with minimal impact on the community.

The Northampton Distributed Antenna System

The DAS proposed by ATC ODAS, located within and near the Township of Northampton,
Pennsylvania, consists of one hub and 71 nodes, all connected by a combination of
underground and aboveground fiber optic cabling (“Northampton DAS”). ATC ODAS
proposes to locate 60 of the 71 nodes in Northampton. The nodes will be located on existing
utility poles owned by Philadelphia Electric Company (“PECO”), Verizon (ILEC), and/or
Comcast. ATC ODAS is also looking to locate some nodes on existing street lights or on
proposed new poles, all within the public right-of-way. The nodes will be connected to each
other and the hub by fiber optic lines located within the public right-of-way.
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ATC OUTDOOR DAS

ATC ODAS proposes to locate the hub, which will consist primarily of DAS operating
equipment, within an existing ATC tower site. This space will provide 1000 square feet
which is needed to shelter the operating equipment for multiple carrier customers.

Currently, the Northampton DAS calls for running approximately 30.0 miles of fiber optic
cabling aboveground, and approximately 9.0 miles is proposed to be placed underground.

Conclusion

As a premier telecommunications infrastructure provider with more than 34,000 sites in
nine countries, ATC recognizes the importance of keeping communities and their residents
connected. The Northampton DAS will deliver increased coverage and capacity for multiple
carriers with minimal impact to your community.

Additionally, the Northampton DAS will preserve and increase the amenities of
Northampton by developing a reliable local telecommunications infrastructure that will help
support the security of instant communication, such as calling 911. ATC ODAS may work
with the community to customize the design of the Northampton DAS to best suit the needs
of the township. The Northampton DAS will promote and conserve the convenience, safety
and general welfare of the citizens of Northampton by enhancing telecommunication
services within the township and by providing a strong, secure infrastructure to protect and
serve your community.

Very truly yours,

David Callender
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COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

P.O. BOX 3265, HARRISBURG, PA 17105-3265
December 22, 2008

JOHN C DODGE ESQUIRE

BRIAN A NIXON ESQUIRE

1919 PENNSYLVANIA AVE NW
.. SUITE 200

WASHINGTON DC 20006

N REFLY FLEASE
REFER TOOURFILE

£

A-2008-2072972

Application of ATC Outdoor DAS, LLC for approval to offer, render, furnish
or supply telecommunication services as a Competitive Access Provider to the public in the

Commonwealth of Pennsylvania.

. To Whom & May Concern:

This is to advise you that the Commission in Public Meeting on December 18, 2008 adopted
_ an Order in the above entitled proceeding.

An Order has been enclosed for your records.

Encls
Cert, Mail



PENNSYLVANIA .
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

: Public Meeting held December 18, 2008
Commissioners Present:

James H. Cawley, Chairman
Tyrone J. Christy, Vice Chairman
Robert F. Powelson,

- Kim Pizzingrilli
Wayne E. Gardner

Application of ATC Outdoor DAS, LLC for approval A-2008-2072972
-to offer, render, furnish or supply telecommunication

services as a Competitive Access Provider to the

Public in the Commonweaith of Pennsyivania.

ORDER

BY THE COMMISSION:

On September 11,2008, ATC Outdoor DAS, LLC (Applicant or ATC
Outdoor) filed an Application seeking 2 Certificate of Public-Convenience pursuant to the
Teleconimunications Act of 1996, 47 U.S.C. § § 201, et seq., (TA-96) and to Chapter 11
of the Public Utility Code (Code) (66 Pa. C.S. § 1101, ef seq.) evidencing authority to
operate as a Competitive Accéss Provider (CAP) throughout the Commonwealth of
Pennsylvania. The Applicant was granted provisional authority pursuant to our
Secretarial Letter dated November 6, 2008, to provide the proposed CAP services
pursuant to its proposed tanﬁ' during the pendency of the application process.

The Applicant is a Delaware Lirited Liability Company with its principal
place of business at 116 Huntington Ave., Eleventh Floor, Boston, MA 02116, phone
(617) 375-7500, fax (617) 375-7575. Correspondence to'resolve complaints may be



directed to either David Peirce in Cary, North Carolina, at (919) 466-6665 or Janae
Walker Bronson in Woburn, Massachusefts, at (781) 926-4545. The Applicant complied
with 15 Pa. C.S. § 8981, relating to a Foreign Limited Liability Company. The
Applicant’s registered office provider is CT Corporation System, 116 Pine St., Suite 320
Harrisburg, PA 17101. The Applicant will not be using a fictitious name. The Applicant
understands that iF it plans to cease doing business within the Commonwealth of
Pennsylvania, it is under a duty to request authority from the Commission for permission
prior to ceasing. ‘

The Applicant coﬁxplied with notice requirements set forth in our
( Apﬁﬁcajion form by serving a copy of its application upon the Office of éonsumer
Advocate, the Qffice of Small Business Advocate and the Office of the Attorney General.
" No protesis were filed.. No hearings were held.

ATC Outdoor has affiliates doing business in Pennsylvania; however, none
_ of ATC Outdoor’s subsidiaries are jurisdictional public nﬁliti?s. The Applicant’s service
is charged at the applicable rates set forth in their tariff. ATC Outdoor will provide
facilities-based non-switched local transport services, through a combination of its own
facilities and facilities to be Ie:ased from a variety of telecommunications carriers, to
customers throughout the Commonwealth of Pennsylvania. ATC Outdoor’s services will
be both intrastate and interstate. One service will rely on a technical platform known as a
“Distributed Antenna System,” or “DAS.” A DAS consists of the following: Base Station
| Hotel, Optical Conversion equipment, Remote Nodes and Access Points. Also, ATC
Outdoor plans to provide Radio Frequency (“RF”) or optical transport and backhaul
services for voice and data providers. The services will be provided on a monthly basis
~ and will be available twenty-four (24) hours per day and seven (7) days per week. At this
time, however, ATC Outdoor does not intend to furnish traditional residential or business
local telephone services or switched, interexchange telephone service.



The Applicant has demonstrated that it is financially capable of providing
telecommunication services as a CAP. We conclude that the Applicant meets the
- requirements for certification as a CAP,' consistent with this Order.

Premised upon our révieyv of the Application and the proposed tariff, and
consistent with our Orders, the Code, our Regulations and the TA-96, we conclude that
the Applicant’s proposed servic}es do not raise concerns at this time regarding safety,
adequacy, reliability, or privacy: We note, however, deficiencies in the proposed tariff.

_ See Appendix A. We shall direct the Applicant to revise its tariff in accordance with the
changes noted in Appendix A of this Order? The Applicant shall, thereafter, file its
Initial Tariff reflecting the requested changes on or before s1xty (60) days from the daie of
entry of this Order Cop1es of the Imtlal Tariff shall also be served upon the same enuues
receiving service of the original Application. If the time required for such resolution and
filing exceeds sixty (60) days, the Applicant may request an ‘extension of an additional
sixty (60) days with the Commission’s Secretary. Thus, if the Initial Tariff is not filed
within 60 days (120 days including the extension) of the eniry of this Order, the ‘

* Application will be dismissed and the authority granted herein will be revoked without

further Commission Order. To the extent that the proposed tariff contains rates, the
" Initial Tariff may become effective on one (1) day’s notice from the date upon which it is
- filed and served.

We note that the Commission will only approve tariff provisions Iegardii;g
limitation of liability consistent with law. The Commission does not have jurisdiction to '
deterimine lability or award monetary damages. Any tariff provisions contained in the
Initial Tariff regarding limitation of liability found to be inconsistent with any apﬁlicable

! CAP authority may not be nsed to access the Pablic Switched Network or toll calling. ¥ a utility with CAP
authority wishes to provide access to the Public Switched Network or to provide local or IXC (intral ATA or
interLATA) calling services to uscustomus, the utility must also have been granted CLEC and/or IXC aunthority by
this Commission.

AN
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" laws, rules and regulations will be deemed inoperative and superseded. Any claim

against the public utility and/or public ufility’s customer regarding liability outside the i
. limited scope of the tariff must be filed in court for determination of liabih"ty and

| monetary damages.

Cenclusion

. Accordingly, we shall grant the Application. Upon the establishment of
filed rates and the approval of the Initial Tariff, a Certificate of Public Coﬂx}eniegce shall
be issued evidencing the Applicant’s authority to provide servzc&c asaCAPinthe
Commonwealth of Pennsylvania, consistent with this Order and our decisions in such
other proceedings; THEREFORE,

IT IS ORDERED:

1.  Thatthe Application of ATC Outdoor DAS, LLC at Docket No. A-
2008-2072972, for authority fo operate as a Competitive Acceéss Provider throughout the
Commonwealth of Pennsylvania is granted, consistent with this Order. '

2. Thatthe Applicant shall comply with all the provisions of the Public
Utility Code, as now exist or as may be hereafter amended, and with all pertinent rules,
regulaﬁons, and Orders of this Commission, now in effect or as may be prescribed by this

Commission.

3. That the authority granted herein, to the extent that it duplicates
authority now held by or subsequently granted to the Applicant, shall not be construed as
conferring more than one operating right to the Applicant.

» Regandless of the reviow process, any tariff provision(s) inconsistent with the provisions of the Code, the TA-96,
or our Regulations or Orders will be deemed inoperative and superseded™\(52 Pa. Code § 64.213).
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4.  That the Applicant maintain accurate accounting records that

segment its Competitive Access Provider revenues in the state.

5. That in accordance with Commission Orders entered
October 5, 2005 at M-00041857 and on August 21, 2006 at L-00050176, the applicant
shall foltow the reporting requirements outlined at the following website:

http J//www.puc.state.pa.us/telecom/docs/Reporting_Regirements021308.doc

6.  That the Applicant shall file such affiliated interest agreements as
may be necessary relative to any transactions with affiliates within 30 days of this Order.

7. That the Applicant shall file its Initial Tariff consistent with the
requisite changes noted in Appendix A of this Order, within sixty (60) days after the date
- of entry of this Order. The Applicant is directed to identify any changes made to the

" proposed Initial Tariff that are in addition to the changes noted in Appendix A. The
Applicant shall serve copies of its Initial Tariff on each entity receiving a copy of the
original Application. The Initial Tariff may become effective on o after one (1) day’s
notice from the date upon which it is filed and served.

8. That the Competitive Access Provider tariff shall reflect on its face
that it is a “Competitive Access Provider Tariff.” Changes and/or additions made to the
approved, filed tariff shall be made in the form of supplements, consecutively numbered

 in the order of their filing dates, and the tariff designation shall be in the following
manner: Supplement No. __ to Tariff Telephone Pa. P.U.C. No.___.

9.. Thatthe Applicant shall add its Pennsylvania tariff to its website. If
the Applicant does not maintain a website, the Commission will host its tariff on the

Commission's website.

a.  Within 30 days of the filing of its Initial Tariff, the Applicant shall
add the tariff to its website and mark'it “Pending.”



b.  Within 30 days of receipt of its Certificate of Public Convenience,
the Applicant shall make any required modifications to the tariff on
its website and remove the “Pending” notation. Thereafier the
Applicant will continually update the website whenever any
supplemental revisions to the tariff are approved by the Commission
such that the website tariff is a true and accurate representation of its
tariff on file with the Commission.

c. The Applicant shall contact Cyndi Page (717-787-5722;
cypage@state.pa.us) of the Commission’s Communications Office,
to create a link from the.Commissioﬁ’s website to the Apl;licant’s
website. If the Applicant does niot maintain a website, the Applicant
shall contact Cyndi Page to have its tariff added to the Commission's
wehsite and to update the tariff upon subsequent apbroval of
supplemental revisions to the tariff. ~ '

: 10.  That upon the establishment of filed rates and the approval of the |
Initial Tariff, a Certificate of Public Convenience shall be issued authorizing the
Applicant to furnish services as a Competitive Access Provider within the
Commonwealth of Pennsylvania, consistent with this Order.

11.  That in the event that the Applicant has not, on or before sixty (60)
days (120 days mcludmg an approved extension) from the date of entry of this Order,
complied with the requirements set forth herein; the Application at Docket No. A-2008-
2072972 will be dismissed and the authority granted heréin revoked without further

Commission Order.

A 12.  That if the Applicant plans to cease doing businéss within the
Commonwealth of Pennsylvania, it shall request authority from the Commission for
permission prior to ceasing. AN '



13. ~ Thata copy-of this Order be served on the Department of Revenue,

Bureau of Corporation Tax.

(SEAL)

ORDER ADOPTED: December 18, 2008
ORDER ENTERED:  pgc 2 9 7058



APPENDIX A

ATC Outdoor DAS, LLC
. Docket No. A-2008-2072972 -
Proposed tariff for
Competitive Access Provider

The proposed tariff contains certain deficiencies that must be addressed by the |
Applicant before the tariffs can be approved and the Certificate of Public Convenience issued,
The Applicant must submit a cpy of this Avpendix with its revised compliance tariff. On
that copy please note the page/sheet of the cowliance tariff where the required revision is
located for each item below. ‘

1. Correct title o read: .
ATC Qutdoor DAS, LLC
Competitive Access Provider Carrier -
Regulations and Schedule of Charges

2. Title Page: need to add territory to which tariff applies (Throughout Commeonwealth of
Pennsylvania).

3. Original sheet No.’s 20-24, Section 4 Explanation of Terms: This should be at the beginning
of tariff. Preferably the first section. Rename fo read Definitions Section. All terms in the
Definitions. Section must appear somewhere in the tariff. However, the following terms do
not appear elsewhere and must therefore be removed from the Definitions Section: LATA,’

" Link, Local Service, Resale of Service, Sharing and Telephone Call.

4. Revise Table of Contents pursuant to changes made in revised tariff.

5. Original Sheet No. 1, Check Sheet: There are 29 original sheets. The tariff has a total of 26
original sheets. Revise Check Sheet and delete sheets 27-29.

6. Original Sheet No. 4, Explanation of Symbols: only include 3 symbols: (C) To signify
change, (D) To signify d dem'ease in rate and (I) To signify increase in rate. Exclude all other
symbols .

7. All pages should éontain an issned and effective date.



8. Missing: The company did not provide a page for future révisiqns, typically labeled “List of
Modifications” as per 52 Pa. Code § 53.21 (10) and 52 Pa. Code § 53.21. This page should be
right after the Table of Contents. . ‘ .

9. Missing: company did riot provide page explainirig the Tariff Format. This page should be

preferably inserted right aftér Table of Contents. The Table of Contents should then reference-

this page. Use sample tariff Format provided in Appendix B.

10. All Pages: State the utility’s authority (e.g. Competitive Access Provider) as per ordering
paragraph. . .

.

EORERC TN



Sample Tariff Format Page APPENDIX B
TARIFF F@RMAT
A.  Page Numbering — Page nuribers appear in the'upper nght comer of the page. Pages are

numbered sequentially. Howeves, new pages are occasionally added to the Tariff. When a new
page is added between pages already in effect, a decimal is added. For example, a new page

* added between pages 14 and 15 would be 14.1.

B. Page Revision Numbers — Revision numbers also.appear in the upper right comer of each
page. These numbers are used to determine the most current page version on file with the
Pennsylvania Public Utility Commission. For example, the 4th revised Page 14 cancels the 3rd
revised Page 14. Because of various suspension periods, deferrals, etc., the most current page
number on file with the Pennsylvania Public Utility Commission is not always the Tariff page in
eﬂ‘ect. Consult the Check Sheet for the page currently in effect,

C. Paragraph Numbenng Sequence — There are nine levels of paragraph coding. Bach level of
coding is subservient to ifs next hlgher level:

2.

2.1

2.1.1.

211A.

2.1.1.A.1.
2.1.1.A.1.(a).

. 21.1ALGL

2.1.1.A.1.().LG).
2.1.LA.E@).LE).(1).

D. Check Sheets — When a Tariff filing is made with the Pennsylvania Public Utility
Comimission, an updated Check Sheet accompanies the Tariff filing. The Check Sheet lists the
pages contained in the Tariff, with a cross reference to the current revision number, When new
pages are added, the Check Sheet is changed to reflect the revision. All revisions made in a given
filing are designated by an asterisk (¥). There will be no other symbols used on this page if these
are the only changes made to it (i.e., the format, efc., remiin the same, just revised revision
levels on some pages) The Tariff user should refer to the latest Check Sheet to find out ifa
particular page is the most current on file with the Pennsylvania Public Utility Comimission.

10



EXHIBIT “D”



Bl DAY PITNEY wie

BOSTON CONNECTICUT NEW JERSEY NEW YORK WASHINGTON, DC

MICHAEL T. LAVIGNE
Attorney at Law

One Jefferson Road
Parsippany, NJ 07054-2891

T: (973) 966 8083 F: (973) 206 6620
mlavigne@daypitney.com

June 3, 2011

VIA E-MAJIL AND UPS OVERNIGHT DELIVERY
Barbara M. Kirk, Esq.

Rudolph, Clarke & Kirk, LLC

Eight Neshaminy Interplex — Suite 215

Trevose, PA 19053

Re: ATC QOutdoor DAS, LLC
Northampton, Pennsylvania

Dear Ms. Kirk:

As we discussed at our meeting held on May 31%, ATC Outdoor DAS, LLC (*ATC
ODAS”) is a licensed public utility that has been issued a Certificate of Public Convenience by
the Pennsylvania Public Utility Commission (“PUC”) and has been authorized by the PUC to
provide telecommunication services as a Competitive Access Provider throughout the
Commonwealth of Pennsylvania. As such, ATC ODAS has the right to access the public right-
of-way to install its utility infrastructure. Further, ATC ODAS cannot permissibly be charged a
fee of 5% of its gross revenue for such access and installation, or any other fee that is not directly
related to its use of the right-of-way and that is not similarly imposed on other utility company
occupants of the right-of-way.

As was promised at the conclusion of our meeting, I am enclosing herewith for your
information and review copies of some of the relevant statutory and decisional authority that
forms the basis for ATC ODAS’ position with respect to this matter. I have listed below the
enclosed materials, and under each listed item have included bullet points highlighting the
pertinent provisions and holdings for your ease of reference.

Northampton Towmnship Rights-of-Way Ordinance

v Section 106-6 requires a rental payment equal to 5% of gross revenue for
occupying or using the public ways.

® Section 106-4.B.(6) — “This Chapter 106, Rights-of-Way, Use of,, shall not apply
to occupation or use of the public ways to provide ... (6) The conveyance or transmission of
messages or communication by telephone or telegraph for the public.”
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° Section 106-4.D. — “This chapter does not authorize the grantee to attach o any
pole or other structure in a public way devices for the intentional transmission or radiation of
radio frequency emissions or energy through the ether by any means now known or hereafier
developed.” — Further evidence that this ordinance and its 5% of gross revenue fee is not
intended to apply to the wireless aspect of ATC ODAS’ gystem.

Section 253 of the Federal Telecommunications Act of 1996 — Remaoval of Barriers

to Fm

@ Section 253(a) — “In General — No State or local statute or regulation, or other
State or local legal requirement, may prohibit or have the effect of prohibiting the ability of any
entity to provide any interstate or intrastate telecommunications service.”

° Section 253 (c) — “State and Local Government Authority — Nothing in this
section affects the authority of a State or local government to manage the public rights-of-way or
to require fair and reasonable compensation from telecommunications providers, on a
competitively neutral and nondiscriminatory basis, for use of public rights-of-way on a
nondiscriminatory basis, if the compensation required is publicly disclosed by such
government.”

° Section 253(d) - “Preemption — If, after notice and an opportunity for public
comment, the Commission determines that a State or local government has permitted or imposed
any statute, regulation or legal requirement that violates subsection (a) or (b), the Commission
shall preempt the enforcement of such statute, regulation, or legal requirement to the extent
necessary to correct such violation or inconsistency.”

PECO Energy Company v. Township of Haverford

o U.S. District Court for the Eastern District of Pennsylvania rendered summary
judgment in favor of plaintiff.

s Plaintiff’s Exelon operating division was a telecommunications provider installing
fiber optic cable infrastructure on utility poles within municipal rights-of-way for data, voice and
video communications.

» Plaintiff challenged Township of Haverford ordinance requiring
telecommunications providers to obtain municipal anthorization to install their infrastructure
within the right-of-way and charging a series of fees for such installation, including a fee that
was based upon a percentage of the provider’s revenue.

o Case interpreted and applied Sections 253(a) and 253(c) of the Federal
Telecommunications Act of 1996.
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° Under Section 253(a) a municipality does not have unfettered discretion to refuse
access by a telecommunications provider to its rights-of-way.

° The ordinance also violated Section 253(c)’s rules regarding reasonable
compensation

_ ° Any fee charged by the municipality must be directly related to the
company’s use of the right-of-way (e.g. increased costs to the municipality of maintaining and
improving its rights-of-way as a result of the provider’s installation).

° “Revenue-based fees cannot, by definition, be based on pure
compensation for use of the rights-of-way.”

PECO Energy Company v. Township of Upper Dublin, et al

° State appellate court case interpreting and applying State law

s The Public Utility Code grants the PUC full authority to regulate the character of
a public utility’s service and facilities. :

° Cites Duguesne Light Company v. Upper St. Clair Township, 377 Pa. 323 (1954)
for the proposition that a public utility is not subject to local zoning ordinance regulation of uses

and structures.

° “Neither the [First Class Township Code] nor the [Municipalities Planning Code]
authorizes municipal regulation of public utility services (citations omitted). We agree.”

° “A public utility may be required to obtain a routine township permit and to notify
a township of its intended activities. However, permits conditioned on a township’s evaluation of
necessity and township management of the details of public notification and utility activities ...
are not lawful or reasonable regulations.”

FCC Memorandum Opinion and Order In the Matter of TCI Cablevision of
QOakland County, Ing¢.

o “We recognize that Section 253 (c) preserves the authority of state and local
governments to manage public rights-of-way. Local governments must be allowed to perform the
range of vital tasks necessary to preserve the physical integrity of streets and highways, to
control the orderly flow of vehicles and pedestrians, to manage gas, water, cable (both electric
and cable television), and telephone facilities that crisscross the streets and public rights-of-way.
We have previously described the types of activities that fall within the sphere of appropriate
rights-of-way management in both the Classic Telephone Decision and the OVS Orders, and that




Qs

DAY PITNEY vie

Barbara M. Kirk, Esq.
June 3, 2011
Page 4

analysis of what constitutes appropriate rights-of-way management continues to set the
parameters of local authority. These matters include coordination of construction schedules,
determination of insurance, bonding and indemnity requirements, establishment and enforcement
of building codes, and keeping track of the various systems using the rights-of-way to prevent
interference between them.”

° “One clear message from Section 253 is that when a local government chooses to
exercise its authority to manage the public rights-of-way or to require fair and reasonable
compensation from telecommunications providers, it must do so on a competitively neutral and
nondiscriminatory basis. Local requirements imposed only on the operations of new entrants and
not on existing operations of incumbents are quite likely to be neither competitively neutral nor
nondiscriminatory.”

I have also enclosed, as requested, a proposed form of Right-of-Way Agreement. Kindly
review the enclosed draft agreement and provide me with any comments you may have at your
earliest possible convenience.

1 look forward to hearing from you.

MTL/

Enclosures

cc:  Mr. David Callender (via e-mail)
Mr. John Coste (via e-mail)



RIGHT-OF-WAY USE AGREEMENT
THIS RIGHT OF WAY USE AGREEMENT ("Use Agreement") is dated

, 2011 (the "Effective Date"), and entered into by and between the

TOWNSHIP OF (the "Township"), a Pennsylvania municipal

corporation, having its Township Municipal Building at , and

ATC OUTDOOR DAS, LLC (“ATC ODAS™), a Delaware limited liability company, having an
office at 116 Huntington Avenue, Eleventh Floor, Boston, Massachusetts 02116.
RECITALS

WHEREAS, ATC ODAS has been approved by the Pemnsylvania Public Utility
Commission (the “PUC”) to supply telecommunications services as a Competitive Access
Provider to the public throughout the Commonwealth of Pennsylvania by Order of Approval at
Docket No. A-2008-2072972, entered December 22, 2008. Pursuant to such authority granted by
the PUC, ATC ODAS may locate, place, attach, install, operate and maintain facilities within
ﬁunicipal rights-of-way for purposes of providing telecommunications services; and

WHEREAS, ATC ODAS ﬁroposes to place its Telecommunications Facilities (as
hereinafter defined) aerially on existing, new or replacement Utility Poles (as hereinafter defined)
located in the Township, and underground, for the non-exclusive use of the public rights-of-way
within the Township for the pm'posé of owning, constructing, installing, operating, repairing
and maintaining a telecommunications system.

NOW THEREFORE, in consideration of the mutual covenants and obligations hereinafter

set forth, the Township and ATC ODAS hereby agree to and with each other as follows:

{00431233.00C)



Section1:  Definifions.

a "PUC" is the Pennsylvania Public Utility Commission.

b. "ATC ODAS" is the grantee of rights under this Use Agreement and is known as
ATC Outdoor DAS, LLC, its successors and assigns.

c "Township" is the grantor of rights under this Use Agreement and is known as the

Township of , County of , Commonwealth of

Pennsylvania.

d "Rights-of-Way" means the surface of, and the space above and below, any
public street, unopened right-of-way, highway, turnpike, bridge, land path, alley,
court, boulevard, sidewalk, parkway, way, lane, public way, drive, circle, or
other public right-of-way held by the Township. “Rights-of-Way™ shall also
mean any easement now or hereafter held by the Township for the purpose of
public travel and/or for wutility and/or public service use dedicated for compatible
uses.

e "Utility Pole" means, in addition to any pole or other vertical structure owned or
controlled by a public utility company used in connection with the provision of
utility service, any street light fixture or other pole or other vertical structure

_ located in a Right-of-Way and owned by the Township, and any wires or cable
connected thereto, and any replacement thereof.

Section 2:  Acknowledgement of Use.

The Township hereby acknowledges and approves the non-exclusive use of the public

Rights-of-Way within the Township by ATC ODAS for the purpose of owning, constructing,

installing, operating, and maintaining a telecommunications system.

{00431233.DOC} 2



Sectior 3:  Scope of Use Agreement,

Any and all rights expressly granted to ATC ODAS under this Use Agreement, which
shall be exercised at ATC ODAS’ sole cost and expense, shall be subject to the prior and
continuing right of the Township under applicable laws to use any and all parts of the municipal
Rights-of-Way concurrently with any other person or persons, and shall be further subject to all
deeds, easements, dedications, conditions, covenants, restrictions, encumbrances, and claims of
title of record, all as of the date of this Use Agreement, which may affect such municipal Rights-
of~-Way. Nothing in this Use Agreement shall be deemed to grant, convey, create or vest in
ATC ODAS a real property interest in land, including any fee, leasehold interest, easement, or
any other form of interest or ownership.

Subject to obtaining the permission of the ownel:(s) of existing Utility Poles (except with
respect to any Utility Poles owned by the Township, which permission of the Township is
evidenced by the Township’s execution and delivery of this Use Agreement), which shall be the
sole responsibility of ATC ODAS to undertake and obtain, the Township hereby authorizes and
permits ATC ODAS to enter upon, over and/or under the municipal Rights-of-Way and to attach,
install, operate, maintain, remove, reattach, reinstall, relocate and replace its telecommunications
facilities, which shall include, but not be limited to, poles, replacement poles, antennas, antenna
canisters, equipment boxes, electrical connections, and fiber optic cable (collectively,
“Telecommunications Facilities”), in or on Utility Poles, or other structures owned by public
utility companies or to be constructed by ATC ODAS located within the municipal Rights-of-
Way.

ATC ODAS shall be responsible for maintaining and repairing its Telecommunications

Facilities. Notwithstanding the foregoing, when an installation involves the replacement of an

{00431233.D0OC} 3



existing Utility Pole owned by the Township: (i) ATC ODAS shall be responsible for removing
the existing Utility Pole and replacing it with a new one of similar design and of sufficient height
to meet its operational requirements at ATC ODAS’ sole cost and expense; (ii) ATC ODAS shall
be responsible for maintaining and repairing all of its Telecommunications Facilities attached to
the replacement Utility Pole at its sole cost and expense; and (iii) the Township shall retain
ownership of the replacement Utility Pole itself and shall be responsible for maintaining and
repairing the replacement Utility Pole at the Township’s sole cost and expense.

The right, license, privilege and permission is granted to ATC ODAS, its contractors and
agents, to trim trees upon and overhanging the Rights-of-Way so as to prevent the branches of

such trees from coming in contact with ATC ODAS’ Telecommunications Facilities.

Section4:  Compliance with Ordinances.

ATC ODAS shall comply with all lawful and applicable existing ordinances,
regulations, rules and policies of the Township as may be amended from time to time and with
all lawful and applicable future ordinances, regulations, rules and policies as may be enacted or
adopted governing management of the municipal Rights-of-Way and standard utility
installations within the municipal Rights-of-Way, including but not limited to road occupancy
permits and traffic control by the Township Police Depart\ment, provided that none of the
foregoing shall limit or alter the rights conferred upon ATC ODAS pursuant to this Use
Agreement in any material respect.

Section 5:  Term.

This Use Agreement shall be effective as of the Effective Date and shall extend until

terminated in writing by ATC ODAS. At such time as ATC ODAS ceases to operate its
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Telecommunications Facilities, it shall remove its Telecommunications Facilities at its sole cost
and expense.

Section 6:  Indemnification.

ATC ODAS, its successors and assigns, hereby agrees to indemnify, defend and hold
harmless the Township, its successors and assigns, as well as its elected officials, officers, and
employees (coﬂecﬁvely, “Township’s Indemnified Persons”), from and against any and all
claims, demands, suits, actions at law or equity or otherwise, judgments, arbitration
determinations, damages, liabilities, decrees of any person(s) or entities claiming to be or being
harmed as a result of ATC ODAS’ actions or inaction under this Use Agreement, and reasonable
costs in connection therewith. This indemmification shall specifically include, but not be limited
to, any and all costs, reasonable attorney’s fees, court costs and any other reasonable
expenses that may be incurred by the Township and/or by Township’s Indemnified Persons in
connection with any and all claims, demands, suits, actions at law or equity or otherwise and/or
arbitration proceedings which may arise in connection with ATC ODAS” activities pursuant to
the rights granted in this Use Agreement, except when such claim or harm arises solely from the
mistakes, errors, omissions or negligence of the Township or any of Township’s Indemnified
Persons and without negligence or breach of contract by ATC ODAS.

The Township, its successors and assigns, hereby agrees to indemnify, defend and
hold harmless ATC ODAS, its successors and assigns, as well as its members, officers, and
employees (collectively, “ATC ODAS’ Indemmified Persons”), from and against any and all
claims, demands, suits, actions at law or equity or otherwise, judgments, arbitration
determinations, damages, ligbilities, decrees of any person(s) or entities claiming to be or being

harmed as a result of the Township’s actions or inaction under this Use Agreement, and
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reasonable costs in connection therewith, This indemnification shall specifically include, but not
be limited to, any and all costs, reasonable attorney’s fees, court costs and any other
reasonable expenses that may be incurred by ATC ODAS and/or by ATC ODAS’ Indemnified
Persons in connection with any and all claims, demands, suits, actions at law or equity or
otherwise and/or arbitration proceedings which may arise in connection with the Township’s
activities pursuant to the rights granted in this Use Agreement, except when such claim or harm
arises solely from the mistakes, errors, omissions or negligence of ATC ODAS or any of ATC
ODAS’ Indemnified Persons and without negligence or breach of contract by the Township.

NOTWITHSTANDING THE FOREGOING PROVISIONS OF THIS SECTION 6,
AND EXCEPT AS SPECIFICALLY PROVIDED IN THIS USE AGREEMENT, IN NO
EVENT SHALL THE TOWNSHIP OR ATC ODAS BE LIABLE TO THE OTHER FOR, AND
ATC ODAS AND THE TOWNSHIP EACH HEREBY WAIVE THE RIGHT TO RECOVER
INCIDENTAL, CONSEQUENTIAL (INCLUDING, BUT NOT LIMITED TO, LOST
PROFITS, LOSS OF USE OR LOSS OF BUSINESS OPPORTUNITY), PUNITIVE,
EXEMPLARY AND SIMILAR DAMAGES.

Section 7.  Notices.

All notices or other correspondence required or permitted to be given in gonnection with
this Use Agreement shall be in writing and delivered by overnight carrier service or by registered

or certified mail to the parties at the following addresses:

To ATC Outdoor DAS, LLC: ATC Outdoor DAS, LLC
400 Regency Forest Drive
Suite 300
Cary, North Carolina 27518

_ To Township of : Township of
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Municipal Building

Attention: Township Manager

Notices, letters, documents or instruments threatening to declare or declaring ATC ODAS
in default under or terminating this Use Agreement must also be sent by the Township to the

following address:
ATC Outdoor DAS, LLC
116 Huntington Ave.
Boston, Massachusetts 02116
Attn: Legal Department

or to such other address as ATC ODAS may designate by notice from time to time in

accordance with the terms of this Section.

Section 8.  Liability Insurance.

ATC ODAS will purchase and maintain in full force and effect throughout the term of
the Use Apreement such general liability and property damage policies as ATC ODAS may
deem necessary. The policy of general liability insurance will at a minimum provide a combined
single limit of $1,000,000.00. ATC ODAS will provide the Township with a certificate of
insurance upon request or provide access to the online certificate of insurance request center
available on ATC ODAS’ web site.

The Township shall notify ATC ODAS within fifteen (15) days after the presentation of
any claim or demand to the Township, either by suit or otherwise, made against the Township on
account of any of ATC ODAS’ or its contractors’ sub-contractors’, agents’, employees’, or
officers’ activities pursuant to the rights granted in this Use Agreement.

Section®.  Assipnment.

ATC ODAS may assign this Use Agreement without the prior written consent of the
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Township to an affiliate, parent, or subsidiary of ATC ODAS, or to an entity that is acquiring all
or substantially all of the assets of ATC ODAS, regardless of whether any such acquisition is
effectuated by merger, consolidation, acquisition, lignidation, or by any other method, provided
that the assignee shall agree in writing to assume and perform all obligations of ATC ODAS
under this Use Agreement.

The Township recognizes that certain components of ATC ODAS’
Telecommunications Facilities may be owned in whole or in part by third parties, but installed,
operated and maintained by ATC ODAS.

Section 10.  Successors and Assigns.

The terms and conditions herein contained shall be binding upon and inure to the benefit of
the successors and assigns of the parties hereto.

Section 11. Governing Law.

This Use Agreement shall be governed by, construed and enforced in accordance with the
laws of the Commonwealth of Pennsylvania.

Section 12. ' Imcorporation of Prior Agreements.

This Use Agreement contains the entire understanding of the parties hereto with respect to
the subject matter hereof, and no prior other written or oral agreement or undertaking pertaining
to any such matter shall be effective for any purpose.

Section 13. Modification of Agreement.

This Use Agreement may not be amended or modified, nor may any obligation
hereunder be waived orally, and no amendment, modification or waiver shall be effective for any

purpose unless it is in writing and signed by the party against whom enforcement thereof is
sought.
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Section 14. Inmvalidity.

If any provision hereof shall be declared invalid by any court or in any administrative
proceedings, then the provisions of this Use Agreement shall be construed in such manner so as
to preserve the validity hereof and the substance of the transaction herein contemplated to the
extent possible. The headings are provided for purposes of convenience of reference only and are
not intended to limit, define the scope of or aid in interpretation of any of the provisions hereof,

Section 15.  Recitals,

The recitals set forth at the beginning of this Use Agreement are incorporated herein by
reference and are part of this Use Agreement as if each and every such recital were set forth at
length in the body of this Use Agreement.

Section 16, Counterparts,

This Use Agreement may be executed and delivered in several counterparts, each of
which, when so executed and delivered, shall constitute an original, fully enforceable counterpart
for all purposes.

Section 17.  Apreement Reproduction,

A scanned or electronically reproduced copy or image of this Use Agreement, in executed
form, shall be deemed an original and may be introduced or submitted in any action or proceeding
as competent evidence of the execution, terms and existence hereof notwithstanding the failure or
inability to produce or tender an original, executed counterpart of this Use Agreement and without
the requirement that the unavailability of such original, executed counterpart of this Use

Agreement first be proven.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOQF, this Use Agreement has been executed as of the date first set

forth above.

ATC OUTDOOR DAS, LILC

By:

Name:
Title:

Date:

TOWNSHIP OF

By:

Name:
Title:

Date:
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WITNESS..

Name:
Title:

ATTEST:

Name:
Title:
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Chapter 106

RIGHTS-OF-WAY, USE OF

§ 106-1. Title. § 106-7. Bonds, insuorance and
§ 106-2. Word usage; definitions. indemnification.
§ 106-3. Registration required. § 106-8. Forfeiture or revocation,
§ 106-4. Grant of privileges; exemptions; §106-9. Violations and penalties.

scope. § 106-10. Compliance with other laws and
§ 106-5. Standards of service. ordinances.
§ 106-6. Rental payments. § 106-11. Conflicts with other provisions.

[HISTORY: Adopted by the Board of Supervisors of the Township of Northampion
8-9-2006 by Ord. No. 510. Amendments noted where applicable.]

GENERAL REFERENCES

Public property — See Ch. 101. Cable television franchise — See Ch. A144,
Streets und sidewalks — See Ch. 115.

§ 106-1. Title.
This chapter shall be known as the "Northampton Township Rights-of-Way Ordinance.”

§ 106-2. Word usage; definitions.

A. Terms. For the purpose of this chapter, the following terms, phrases, words, and
abbreviations shall have the meanings ascribed to them below. When not incomsistent
with the context, words used in the present tense include the future tense, words in the
plural number include the singular number and words in the singular number include the
plural number.

B. As used in this chapter, the following terms shall have the meanings indicated:
AFFILIATE — A person:

(1) With a direct or indirect ownership interest in the subject entity of 5% or more of
which controls such interest, including forms of ownership, such as general,
limited, or other partnership interests, direct ownership interests, limited Hability
companies and other forms of business organizations and entities but, not including
corporations;

(2) With a stock interest in the subject entity where the subject entity is a corporation
and such stockholder or its nominee is an officer or director of the grantee or who
directly -or indirectly owns or controls 5% or more of the outstanding stock,
whether voting or nonvoling; or
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§ 106-2 NORTHAMPTON CODE § 106-2

(3) Which controls the grantee and/or is controlled by, or is under common control
with such person or entity.

CABLE SERVICE — Shall have the same meaning as used in the Communications Act.

COMMUNICATIONS ACT — The Communications Act of 1934, as arnended as of the
time of enbancement of this chapter.

EQUIPMENT — Any tangible asset used to install, repair, or maintain a facility in the
public way.

_ " A service which is provided to residences or businesses within the service
" area, but which is exempt from the provisions of this chapter under § 106-4B of this
chapter.

FACILITY — Any tangible asset in the public way used or required to provide a
nonexempt service to residences or businesses within the service arca. The following are
not a "facility": a railroad, street railway, gas pipe, water pipe, electric conduit, electric
piping, telephone pole, telegraph pole, electric light pole, electric power pole, coal tipple
or obstruction to the public way.

GRANTEE — A person who enjoys a nonexclusive privilege to occupy or use a public
way to provide nonexempt service under this chapter and who is in continuous
compliance with this chapter.

GROSS REVENUE — All gross revenue of the grantee or any affiliate of the grantee
derived from the use or occupancy of public ways for the provision o nonexempt
services to persons having a residence or place of business in the service area. Gross
revemue shall include amounts earned, regardless of whether the amounts are paid in
cash, in trade, or by means of some other benefit to the grantee ur its affiliates; whether
the services with which the revenue is associated are provided at cost or the revenue
amount can be matched against an equivalent expenditure; and/or how the amounts are
initially recorded by the grantee ur its affiliates. Gross revenue shall not be o net of
expense, including but not limited to any operating expense, capital expense, sales
expense, or commission; any accrual, including, without limitation, any accrual for
commissions; or any other expenditure, regardless of whether such expense, deduction,
accrual, or expénditure reflects a cash payment. Gross revenue shall not be double
counted, viz., gross revenue which has been included as gross revenue of both the
grantee and an affiliate but which sum is included in gross revenue due solely to a
transfer of funds between the grantee and the affiliate shall not be counted for purposes
of determining gross revenue.

NONEXEMPT — A service which is provided to residences or businesses within the
service area, but which is not exempt from the provisions of this chapter under § 106-4B
of this chapter.

PERSON — Any natural person, Sole proprietorship, partnership, association, limited
liability company, corporation or other form of organization, authorized to do business in
the Commonwealth of Pennsylvania and which provides or seeks to provide one or more

106:2 10 - 01 - 2006



§ 106-2 RIGHTS-OF-WAY, USE OF § 106-4

nonexempt services to residences or businesses in the service area. A governmental entity
or a municipal avthority is not a persomn.

PUBLIC PROPERTY — Any real property owned by the Township other than the
public way.

PUBLIC WAY — The surface of, and the space above and below, any public street,
unopened right-of-way, highway, turnpike, bridge, lane, public way, drve, circle, or
other public right-of-way held by the Township in the service area. Public way shall also
mean any easement now or hereafter held by the Township within the service area for
the purpose of public travel and/or for utility and/or public services use dedicated for
cumpatible uses,

SERVICE AREA — The present municipal boundaries of the Township, and shall
include any additions thereto by annexation or other legal means.

TOWNSHIP — The Township of Northampton, County of Bucks, Commonwealth of
Pennsylvania, or the lawful successor, transferee, or assignee thereof.

§ 106-3. Registration required.

Each person, other than on a transitory basis, who occupies or uses or seeks to occupy or uge
a public way to provide a nonexerpt service to residences or businesses within the service
area, or who places any equipment or facility in a public way other than on a transitory basis,
including persons with installation and maintenance responsibilities by lease, sublease or
assignment, must register with the Township. Registration is accomplished by filing with the
Township a completed provider certification in the form shown at Appendix Alto this
chapter. Such registration shall be valid for 10 years from the date of registration unless
sooner terminated as provided for herein,

§ 106-4. Grant of privileges; exemptions; scope.

A. Grant. It shall be unlawful for any person to construct, repair, remove, relocate, or
perform any work on or use any facilities or any part thereof in a public way unless in
compliance with this Chapter 106, Rights-of-Way, Use of. Continuous compliance with
this Chapter 106, Rights-of-Way, Use of, grants to the grantee a nonexclusive privilege
to construct, repair, remove, relocate or perform any work on or use any facilities or any
part thereof in the public ways within the service area and to occupy or use the public
ways. for the purpose of providing nonexempt service to residences or businesses within
the service area. The grantee shall contract separately with the Township for any use of
public property.

B. Exemptions. This Chapter 106, Rights-of-Way, Use of, shall not apply (o occupation or
use of the public ways to provide:

(1) The transportation of passengers or property or both as a common carrier by means
of elevated street railway, inclined plane railway, railroad, street railway or

1. [Editor's Note: Appendix A is on file in the Township offices,
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§ 106-4 NORTHAMPTON CODE § 106-5

underground street railway, trackless-trolley omnibus or by any combination of
such means.

(2) The transportation of ariificial or natural gas, electricity, petrolenm or petroleum
products or water or any combination of such substances for the public.

(3) The productions, generation, manufacture, transmission, storage, distribution, or
furpishing of natural or artificial gas, electricity, steam, air conditioning or
refrigerating service or any combination thereof to or for the public.

(4) The diverting, developing, pumping, impounding, distributing or furnishing of
water from either surface or subsurface sources to or for the public.

(5) The collection, treatment, or disposal of sewage for the public.

©

. communicati

(7) The diverting, pumping or impounding of water for the development or furnishing
of hydroelectric power to or for the public.

(8) The transportation of oxygen or nitrogen, or both, by pipeline or conduit for the
public.

(9) Any ancillary service reasonably necessary or appropriate for the accomplishment
of service specified in Subsection B(1) through (8).

(10) Cable service.

Not a cable system. This chapter does not authorize a person to provide cable service. A
person seeking to provide cable service must obtain permission from the Township under
separate legislation of the Township.

Not a pole attachment agreement. This chapter does not authorize the grantee to attach to
any pole or other structure in a public way devices for the intentional transmission or
radiation of radio frequency emissions or eneigy through the ether by any means now
known or hereafter developed.

8 106-5. Standards of service.

A

Conditions of street occupancy. All facilities and equipment installed or erected by the
grantee pursuant to the terms hereof shall be located so as to cause a minitnum of
iterference with the proper use of public ways and with the rights and reasonable
convenience of property owners who own property that adjoins any of said public ways.

Restoration of public ways. If during the course of the grantee’s construction, operation,
and/or maintenance of its facilities and equipment there occurs a disturbance of any
public way by the grantee, the grantee shall, at its expense, replace and restore such
public way to a condition which existed immediately prior to such excavation. If the
grantee excavates the surface of any public way, the grantee shall be responsible for
restoration of the public way and its surface within the area affected by the excavation.
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Restoration of the public way shall be commenced in a timely manner in accordance with
standards for such work set by the Township. Weather permitting, restoration shall be
undertaken within no more than 10 business days after the damage is incurred and the
grantee shall use its best efforts to complete the restoration as soon as possible thereafter.
The Township reserves the right, after providing notice to the grantee, to remove and/or’
repair any work done by the grantee which is inadequate. The reasonable cost thereof,
including the cost in inspection and supervision, shall be paid by the grantee. All
excavations made by the grantee in the public way shall be properly safeguarded for the
prevention of accidents.

C. Tree and shrubbery. The grantee shall have the authority, except when in conflict with
existing Township ordinances, to trim any trees upon and overhanging public ways so as
to prevent the branches of such trees from coming in contact with the grantee's facilities,
except that at the option of the Township, such trimming may be done by it, or under its
supervision and direction, at the expense of the grantee. The grantee shall notify
Township and all affected property owners regarding the grantee's need to trim trees or
other natural growth upon and overhanging public ways so as to prevent the branches of
such trees from coming in contact with its facilities or equipment. Trimnming shall be
limited to the area required to clear its facilities or equipment.

D. Safety requirements. All such work in the public ways shall be performed in accordance
with applicable safety code and technical requirements.

E. Maps. Prior to beginning any construction of facilities, the grantee shall provide the
Township with a construction schedule for work in the public ways, which schedule shall
be updated as changed. Upon completion of initial construction and upon completion of
construction of any modification to its facilities, the grantee shall provide the Township
with a map showing the location of its installed facilities in the public ways. Such maps
shall be provided in both paper form, as well as in an electronic format for placement on
the Township's GIS system. Annually thereafter, the grantee shall provide a map to the
Township showing the location of the grantee's facilities in the public ways on a scale of
150 feet per inch or whatever standard scale the Township adopts for general use.

F. Reservation of Township public ways. Nothing in this chapter shall be construed to
prevent the Township or other agency of government or municipal authority from
constructing sewers, grading, paving, repairing and/or altering any street, and/or laying
down, repairing and/or removing water mains and/or constructing and/or establishing any
other public work or improvement. If any of the grantee's facilities or equipment
interferes with the comstruction or repair of any street or public improvement, including
construction, repair or removal of a sewer or water main, the grantee's facilities or
equipment shall be removed or replaced in the manner the respective Township or other
agency of government or municipal authority shall direct. Any and all such removal or
replacement shall be at the expense of the grantee. Should the grantee fail to remove,
adjust or relocate its facilities by the date established by the Township or other agency of
government or municipal authority, the Township or other agency of government or
municipal authority may cause and/or effect such removal, adjustment or relocation, and
the expense thereof shall be paid by the grantee, including all reasonable costs and
expenses incurred by the Township or other agency of government or municipal authority
due to the grantee's delay.
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§ 106-6. Rental payments.

A. In consideration of occupying or using the public ways under this chapter, the granlee
shall pay to the Township a rental equal to 5% of gross revenue or other such
remuneration as set forth from time to time by the Township.

B. The rental shall be assessed on a calendar quarterly basis and shall be payable to the
Township no later than 45 days after the expiration of the calendar quarter for which
payment is due. The grantee shall file with the Township a complete and accurate
statement, under notarial seal, at the end of each culendar year quarter certified as true
and correct by a representative of the grantee, authorized to make such certification,
explaining how the payment was calculated. In connection with the rental payment doe
on February 14, the grantee shall also submit to the Township, on that date or no later
than six months thereafter, a detailed statement by an officer of the grantee certified by
the grantee’s independent certified public accountant verifying the accuracy of the gross
revenue and rental payments for the previous calendar year, with a detailed breakdown
and explanation of the calculation by each month.

C. The prantee shall keep accurate books of account which shall clearly support the
calculation of rentals and describe in sufficient detail the amounts attributable to each
specific component of gross revenue. Such books of account and all supplemental
information and source documents in support thereof, including, but not limited to, third
party remittances and contract documents, shall be made available to the Township and
its authorized representatives for examination at a location in Bucks County,
Pennsylvania, at any time during regular business hours on 10 days’ prior written notice
and from time to time for the purpose of verifying or identifying rentals owed to the
Township. The grantee shall exercise its best efforts to obtain financial records of
affiliates for the Township for the purpose of verifying the accuracy of the rental
payments. The Township shall have the right to examine and to recompute any amounts
determined to be payable under the chapter; provided, however, that such examination
shall take place within 48 months following the close of each year. Any additional
amount due to the Township as a result of the examination and recomputation shall be
paid within 30 days following written notice to the prantee by the Township, which
notice shall include a copy of the examination report. In the event that said examination
determines that funds are owed to the Township in an amount in excess of 2%, the cost
of said examination shall be borne by the grantee and reimbursed to the Township within
30 days following written notice to the grantee.

D. In the event that any rental or other payment is not made or the requisite documentation
and certification is not provided on or before the applicable dates heretofore specified,
interest shall be compounded daily and set at the one-year United States Treasury Bill
rate existent on the date payment was due, plus three perceniage points. Any amount
recomputed to reflect correct payment due shall bear interest as described from the date
such payment was originally due.

§ 106-7. Bonds, insurance and indemnification.

A. Construction bond and performance bond.
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Performance bond. Upon the effective date of the franchise, the grantee shall
obtain and rpaintain during the entire term of the frunchise and any extensions and
renewals thereof, at its cost and expense, and file with the Township, a corporate
surety bond in an amount specified in the franchise to guarantee the faithful
performance of the grantee of all its obligations provided under this chapter and
the franchise. Failure to timely obtain, file and maintain said bond shall constitute
a substantia] violation within the meaning of this section.

Conditions. The performance bond shall provide the following conditions: There
shall be recoverable by the Township joinily and severally from the principal and
surety, any and all fines and liquidated damages due to the Township and any and
all damages, losses, costs, and expenses shffered or incurred by the Township
resulting from the ‘failure of the grantee to faithfully comply with the provisions of
tliis chapter and the franchise; comply with all orders, permits and directives of
any Township agency or body having jurisdiction over its acts or defaults; pay fees
due to the Township; or pay any claims, liens or taxes due the Township whicli
arise by reason of the construction, operation, maintenance or repair of the cable
system, Such losses, costs and expenses shall include but not be limited to
attorney's fees and other associated expenses.

Reduction of bond. Upon written application by the grantee, the Township may, at
its sole option, permit the amount of the bond to be reduced or waive the
requirements for a performance bond subject to the conditions set forth below,
Reductions granted or denied upon application by the grantee shall be without
prejudice to the grantee's subsequent applications or to the Township's right to
require the full bond at any time thereafier. However, no application shall be made
by the grantee within one year of any prior application.

Construction bond. The grantee shall maintain and by its acceptance of any
franchise granted hereunder agrees that it will maintain through the rebuild or
construction of the cable telcvision system as required by this chapter or the
franchise, a faithful construction bond in an amount specified in the franchise
conditioned upon the faithful performance of the grantee in the construction or
rebuild of a cable television system complying with related provisions of this
chapter and the franchise, and upon the further condition that if the grantee shall

- fail to comply with any law, ordinance or regulation governing the construction or

rebuild of the cable television system, there shall be recoverable jointly and
severally from the principal and surety of the bond, any damages or loss Suffered
by the Township as a result, including the full amount of any compensation,
indemnification, or cost of repair, construction, removal or abandonment of any
property of the grantee, plus attorney's fees and costs, up to the full amount of the
bond.

Use of performance bond and construction bond. Prior to drawing upon the
performance bond or the construction bond for the purposes described in this
section, the Township shall give the grantee written notice of its intent to draw on
the bond. Said notice shall detail the basis for drawing on the bond and, if the
grantee has not already been provided with a written notice of violation and an
opportunity to correct the violation, the notice provided under this subsection shall
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provide the grantee with a minimum of 30 days to remedy the matter, If the matter
is not remedied within the cure period specified in the applicable notice, the
erantee shall have 10 days from the receipt of such wiritten notice to make a full
and complete payment. If the grantee does not make the payment within 10 days,
the Township may withdraw the amount thereof, with interest, from the
performance bond. Nothing herein shall preclude the Township from taking action
in emergency situations without the thisty-day-period specified above.

Notification. Within three days of a withdrawal from the performance bond or
construction bond, the Township shall send to the grantee, by certified mail, return
receipt requested, written notification of the amount, date and purpose of such
withdrawal.

Replenishment of performance bond and construction bond. No later than 30 days
after mailing to the grantee by certified miail notification of a withdrawal pursuant
to Subsection A(5) above, the grantee shall replenish the performance bond and/or
construction bond in an amount equal to the amount so withdrawn.

Nonrenewal, alteration, or cancellation of perfonnance bond and coustruction
bond. The performance bond and construction bond required herein shall be in a
form satisfactory to the ‘Township and shall require 30 days written notice of any
nonrenewals, alteration or cancellation to both the Township and the grantee. The
grantee shall, in the event of any such cancellation notice, obtain, pay all premiums
for, and file with the Township written evidence of the issuance of replacement
bond or policies within 30 days following receipt by the Township or the grantee
of any notice of cancellation.

Inflation. To offset the effects of inflation, the amount of the performance bond
provided for herein is subject to reasonable adjustment as provided in the
franchise.

Liability and insurance.

0y

@

Cerlificate of insurance. Prior to commencement of construction, but in no event
later than 60 days after thc effective date of the franchise and thereafter
continuously throughout the duration of the franchise and any extensions or
renewals thereof, the grantee shall furnish to the Township certificates of
insurance, approved by the Township, for all types of insurance required under this
section. Failure to furnish said certificates of insurance in a timely manner shall
constitute a violation of this chapter.

Filing. Any insurance pulicy obtained by the granmtee in compliance with this
section shall be filed and maintained with the Township Manager during the term
of the franchise, and may be changed from time to time to reflect changing liability
limits and/or to compensate for inflation consistent with Subsection B(8) below.
The grantee shall immediately advise the Township of any litigation that may
develop that would affect this insurance.
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No liability limit. Neither the provisions of this section nor any damages recovered
by the Township hereunder shall be construed to or limit the liability of the grantee
vnder any franchise issued hereunder or for damages.

Endorsement. All insurance policie$ maintained pursuant to this chapter or the
franchise shall contain the following, or 4 comparable, endorsement: "It is hereby
understood and agreed that this insurance policy may not be canceled by the
insurance company nur the intention not to renew be stated by the insurance
compaty until thirty (30) days after receipt by the Township Manager, by
registered mail, of a written notice of such intention to cancel or not to renew.”

Hold harmless clause. All contractual liability insurance policies maintained
pursuant to this chapter or the franchise shall include the provision of the
following hold harmless clause: "The grantee agrees to indemmify, save harmless
and defend the Township, its officials, agents, servants, and employees, and euach
of them against and hold it 4nd them harmless from any and all lawsuits, claims,
demands, liabilities, losses and expenses, including court costs and reasonable
attorney's fees for or on account of any injury to any person, or any death at any
time resulting from such injury, or any damage to any property, which may arise
or which may be alleged to have arisen out of or in connection with the work
covered by the [ranchise and performed or caused to be performed by grantee, iis
employees, agents and contractors or their successors. The foregoing indemnity
shall apply except if such injury, death or damage is caused directly by the
negligence or other fault of the Township, its agents, servants, or employees or any
other person indemnified hereunder.”

Commonwealth institution. All insurance policies provided under the provisions of
this chapter or the franchise shall be written by companies authorized to do
business in the commonwealth, and approved by the Pennsylvania Department of
Insurance.

Named insured. At any time during the term of the franchise, the Township may
request and the grantee shall comply with such request, to name the Township as
an additional named insured for all insurance policies written under the provisions
of this chapter or the franchise.

Inflation. To offsct the effects of inflation and to reflect changing liability limits,
all of the coverages, limits, and amounts of the insurance provided for herein are
subject 1o reasomable increases at the end of every three-year-period of the
franchise, applicable to the next three-year period, upon the determination of the
Township.

General liability insurance, The grantee shall maintain, and by its acceptance of
any franchise granted hereunder specifically agress that it will maintain,
throughout the term of the franchise, general liability insurance insuring the
grantee in the minimum of:

(a) One million dollars for property damage per cccurrence;

(b) Two million dollars for property damage aggregate;

106:9 10 - 01 - 2006



§ 106-7

(10

11

(12)

13)

NORTHAMPTON CCDE § 106-7

(c) Five million dollars for personal bodily injury or death to any one person;
and

(@) Ten million dollars bodily injury or death aggregate per single accident or
occurTence,

Policy inclusion. Such general liability insurance must include coverage for all of
the following: comprehensive form, premises-operations, explosion and collapse
hazard, undergroond hazard, products/completed operations hazard, contractual
insurance, broad form property damage, and personal injury.

Automobile liability insurance. The grantee shall maintain, and by its acceptance
of any franchise granted heteunder specifically agrees that it will maintain,
throughout the term of the franchise, automobile liability insurance for owned,
nonowned, or rented vehicles in the minimum amount of:

(a) One million dollars for bodily injury and consequent death per occurrence;

(b) Five hundred thousand dollars for bodily injury and consequent death to any
one person; and

(c) Five hundred thousand dollars for property damage per occurrence.

Workers' compensation and employer's liability insurance, The grantee shall
maintain, and by its acceptance of any franchise granted hereunder specifically
agrees that it will maintain, throughout the term of the franchise, workers'
compensation and employer's liability, valid in the commonwealth, in the
minimuem amount of:

(a) Statutory limit for workers' compensation; and
(b) One hundred thousand dollars for employer's liability.

No limitation on liability. None of the provisions of this chapter or any insurance
policy required herein, or any damages recovered by the Township hereunder, shall
be construed to excuse the faithful performance by or limit the liability of the
grantee under this chapter or the franchise for damages either to the limits of such
policies or otherwise.

C. Indemnification.

)

To the fullest extent permitted by law, the grantee shall, at its sole cost and
expense, fully indeinnify, defend and hold harmless the Township, its officers,
public officials, boards and commissions, agents, and employees from and against
any and all lawsuits, claims, (including without limitation workers' compensation
claims against the Township or others), canses of actiom, actions, liability, and
judgments for injury or damages (including, but not limited to, expenses for
reasonable legal fees and disbursements assumed by the Township in connection
therewith, but excluding claims, suits, actions, liabilities, judgments or damages
that are the direct result of negligence or deliberate acts or omission of the
Township, its officers, employees, agents, boards or commissions):
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(2) To persons or properly, in any way arising out of or through the acts or
omissions of the grantee, its subcontractors, agents or employees, to which
the grantee's negligence shall in any way contribute, and regardless of
whether the Township's negligence or the negligence of any other party shall
have contributed to such claim, cause of action, judgment, injury, or damage.

(b) Arising out of any claim for invasion of the right of privacy, for defamation
of any person, firm or corporation, or the violation or infringement of any
copyright, trademark, trade name, service mark or patent, or any other right
of any person, finm or corporation, but excluding claims arising out of or
related to the Township or educational access prograruming,.

{c) Asising out of the grantee's failure to comply with the provisions of any
federal, commonwealth, or local statute, ordinance or regulation applicable to
the grantee in its business hereunder.

) The foregoing indemnity is conditioned upon the following: The Townuship shall
give the grantee reasonable notice of any claim or the commencement of any
action, suit or other proceeding covered by the provisions of this Subsection C.
The grantee will provide the defense of any claims brought against the Township
under this Subsection C of the franchise by selecting counsel of the grantee's
choice to defend the claim, subject to the reasonable consent of the Township,
which will not unreasonably be withheld. Nothing herein shall be deemed to
prevent the Township from cooperating with the grantee and participating in the
defense of amy litigation by its own coumsel at its own costs and expense;
provided, however, that the grantee shall have the right to defend, settle or
compromise any claim or action arising hereunder, and the grantee shall have the
sole authority to decide the appropriateness and the amount of any such settlement.
Recovery by the Township of any sum by reason of the liquidated damages
required by the franchise shall be deducted from any recovery which the Township
might have against the grantee arising out of the same transaction under the terms
of this Subsection C.

§ 106-8. Forfeitare or revocation.

The Township reserves the right to revoke any franchise granted hereunder and rescind all
rights and privileges associated with the franchise in the following circumstances, each of
which shall represent a default and breach under the chapter and the franchise grant:

A. If the grantee shall default in the performance of any of the material obligations under
this chapter, the franchise, or under such documents, contracts and other terms and
provisions entered into by and between the Township and the grantee.

B. I the grantee shall fail to provide or maintain in full force and effect the liability and
indemnification coverage or the performance bond as required herein.

C. If the prantee, after all established regulatory and appellate procedures have been
exhausted, shall violate any orders or rulings of any regulatory body having jurisdiction
over the grantee relative to this chapter or the franchise.
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D. The grantee becomes insolvent, unable or unwilling to pay its debts or is adjudged
bankrupt.

§ 106-9. Violations and penalties.

Any person which commits or suffers the violation of this chapter shall, upon being found
liable in a civil enforcement proceeding commenced by the Township, pay a fine of $600,
plus all court costs, including reasonable attorney’s fees incurred by the Township. A separate
offence shall arise for each day or portion thereof in which a violation is found to exist or for
each section of this chapter which is found to have been violated. In addition, the Township
also may enforce this chapter by an action brought in equity.

§ 106-10. Compliance with other laws and ordinances.

The grantee shall at all times be subject to the exercise of the police power of the Township.
The grantee shall comply with all lawful ordinances, codes, laws, rules and regulations of the
Township, County of Bucks, Commonwealth of Pennsylvania, and the United States of
America which are now in effect or hereafter enacted. The grantee shall specifically be
required to acknowledge and comply with the following provisions contained within this
Code:

A.  Section Al44-11, Police powers; conflicts.

Section A144-18C, Right of inspection of construction.

Section A144-18D, Right of inspection of property.

Section Al44-24 A, Authority to construct.

Section Al144-24B(3) through (9) and (11), Construction and technical standards.
Section Al144-24C, System construction schedule,

Section Al44-24E(1) through (3), (5) and (6), and (8) and (9), Use of streets.

Section A144-24F, Erection, removal and common use of poles.

H Mo W mEyY QoW

Section A144-24G, Construction reporting requirements.

§ 106-11. Conflicts with other provisions.

Whenever the requirements of this chapter are in conflict with other requirements of the
ordinances of the Township of Northampton, the most restrictive, or those imposing the
highest standards shall govern. Privileges granted by this chapter do not constitute a waiver or
impairment of the rights of the Township at law or equity now or henceforth existing to
proceed versus the grantee for enforcement of the chapter or violation of this chapter or
ordinances of the Township.
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NORTHAMPTON TOWNSHIP COMPLEX ¢ 55 Township Road, Richboro, Pennsylvania 18954-1592

Township Administration ~ (215) 357-6800 o Fax: (215) 357-1251

August 4, 2011 [Revised]

ATC Outdoor DAS

10 Presidential Way
Woburn, MA 01801
ATTN: David Callender

RE: ATC Outdoor DAS LLC Permit Applications:

Dear David:

1. 11 New Pole Installations — Various Locations on Plans
2. 16 Various Locations on Plans — Installation of Telecommunications

Equipment and Antennas on Existing Poles
3. 17 Various Locations on Plans — Installation of Telecommunications

Equipment and Antennas on Existing Poles

‘4. Various Pole Locations — Installation of Aerial Fiber Optic Cable

5, Mt. Pleasant Drive and Woodland Drive — Installation of Conduit and
Hand Holes
6. Middle Holland Road and Reck Way - Installation of Conduit and Hand

Holes

7. Bridgetown Pike, E. Heron Road, Buckshire Drive and Brookside Drive -
Installation of Conduit and Hand Holes

8. Ponderosa Drive and Briarwood Drive - Installation of Conduit and Hand
Holes

9. Rosemary Drive, Loretta Circle, Elsa Way and Florence Drive -
Installation of Conduit and Hand Holes

10. E. Holland Road, Pine View Drive, Forrest Drive and Woodlake Drive -
Installation of Conduit and Hand Holes

11. Upper Holland Road, Torresdale Drive, Lynford Road and Windy Knoll
Drive - Installation of Conduit and Hand Holes

12. Rotterdam Road W., Michael Road, David Road, Lempa Road, Tulip
Road and Dutch Drive - Installation of Conduit and Hand Holes

Please be advised that the aforementioned permit applications are administratively incomplete
because the submitted permit fees are incorrect and all appropriate permit applications have not
been submitted. In discussions with your attorney, electrical permit applications must be
submitted for all of the aforementioned applications with the exception of Permit #1 (New Pole

Installation — Various Locations).




Township of
Northampton

David Callender
August 4, 2011
Page Two

With respect to permit fees, the total amount due is $26,842.00. In addition, a $5,000.00 escrow
is required.

Feel free to contact me if you have any questions.

MTS/tms

cc:  Robert Pellegrino, Township Manager
Barbara Kirk, Township Solicitor
John Van Luvanee, Esquire (via e-mail)

Via U.S. Regular Mail and
Certified Mail No. 7006 2760 0003 5677 1984
Return Receipt Requested
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IN THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA
-CIVIL ACTION - LAW

A
ATC OUTDOOR DAS, LLC .
No.: 2011-09455

V.
BOARD OF SUPERVISORS OF
NORTHAMPTON TOWNSHIP

and
MICHAEYL T, SOLOMON N

ORDER

d O vf ¢ 201 L.
AND NOW, this 5 ‘Lé" day o@wcmtm%ﬁfl, upon consideration of Plaintiff’s Motion

for Peremptory Judgment, Defendant’s answer thereto, Defendant’s Preliminary Objections,
Plaintiff’s response thereto and Defendant’s subsequent response, as well as Defendant’s Motion
to Dismiss Plaintiff’s Peremptory Judgment, Plaintiff’s response thereto and Defendant’s
subsequent response, and having heard oral atgument on December 13, 2011, it is hereby
ORDERED and DECREED that;

2. Plaintiff’s Motion for Peremptory Judgment is GRANTED on Count I of Plaintiff’s
Complaint in favor of Plaintiff, and thus, Defendant’s Motion to Dismiss is DENIED.

3. Defendants are ordered to issue Plaintiff an exemption under Sections 106-4.B(6) and
106-4.B(9) of the ROW Ordinance so as to permit ATC to enter upon and use the public
rights-of-way within Northampton Township to install the DAS Infrastructure.

4. Defendant’s Preliminary Objections are OVERRULED. .

BY THE CO

”_,EX,,HIBIT '




LAW OFFICES ARTHUR M., EASTBURN 1911-1971
SAMUEL S. GRAY, JR. 1938-2003

EASTBURN AND GRAY, P.C
9 e o
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OF COUNSEL:
FRANK N. GALLAGHER CHARLES H. DORSETT, JR.

JOHN A. VANLUVANEE
E-MAIL: JVANLUVANEE@EASTBURNGRAY.COM
: #A1SO ADMITTED IN NEW JERSEY

PLEASE REPLY TO: DOYLESTOWN OFFICE ¥4 MANAGING SHAREHOLDER-NEW JERSEY

January 27, 2012

Michael J. Savona, Esquire
Friedman, Schuman, Applebaun,
Nemeroff & McCaffery, P.C.

Suite 200

101 Greenwood Avenue, 5th Floor
Jenkintown, PA 19046

Re: ATC Outdoor DAS, LLC v. Northampton Township

Board of Supervisors
Bucks County CCP Docket No. 2011-09455

Dear Mr. Savona:
On January 5, 2012 Judge Bateman entered as Order in the above
matter granting peremptory judgment to ATC on the mandamus count of its
Complaint against Northampton Township. Since the date of that order, we
have engaged in discussions concerning a possible settlement of the litigation.
Those discussions have been without prejudice to the legal positions of the
parties. You have requested that I confirm, in writing, the terms of a
settlement that I have been authorized to communicate to the Township.

In return for the Township's agreement to: (i) not take any further action
in the above matter, including but not limited to filing post trial motions
and/or appeals of Judge Bateman's order; (ii) agreeing to promptly process
and issue all permits that the township has previously identified, which are
itemized on the attached list prepared by Michael Solomon; and (iii) assisting
| PLAINTIFF'S @&
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Michael J. Savona, Esq.
January 27, 2012
Page 2 of 2

ATC with abutter issues that may arise during the installation of the system, if
any, ATC would agree to:

(1) Apply for the permits identified by Mr. Solomon without prejudice to
its legal position as asserted in its complaint in the above-captioned
action.

(2) Pay the permit fees in the amount of $26,842.00 and the engineering
escrow in the amount of $5,000.00 as calculated by Mr. Sclomon.

(3) Pay the sum of $100,000.00 to the Township to offset the
administrative impact to the Township for updating Township files
and records with details of the proposed new DAS system, and for
sharing that information with potential future users in the course of
managing the Township’s rights of ways. In Northampton Township,
there will be 56 nodes located on 36 existing wooden pole locations
and 20 new poles (12 steel and 8 wood). The $100,000.00 is
calculated based on an administrative contribution of $1,785.71 for
each of the 56 nodes.

(4) ATC will dedicate two'(2) dark fiber strands across the Northampton
fiber system. Any and all costs to connect to the system will be borne
by the Township now or in the future.

This offer is made in the spirit of compromise and without prejudice to
ATC's legal position. If the offer is acceptable to the Township, please sign the
attached copy of this letter. Your signature will confirm that you have been
duly authorized by the Township to accept the offer communicated in this
letter. When signed, this letter will constitute a binding agreement between the
parties.

JAV/eah
cc: David Bass, Esquire

Accepted on behalf of
No pt wnship -

NHcKH4el J. Savona, Esq.
Township Solicitor

Date:v%wr %()/ 20/2



ATC Permit Fees

1.

11 poles
state

16 tel. equip.

electric
state

17 tel. equip.

electric
state

29 fiber opt.
electric
state

2 conduits
electric
state

2 conduits
elec!ric'

- state

4 conduits
electric
state

2 conduits
electric

(11 x $100)

(16 x $85)
(16 x $200)
2x$4)

(17 x $85)
(17 x $200)
(2x8$4)

(29 x $85)
(29 x $200)
(2x%$4)

(2 x $85)
(2 x $200)
2x$4)

(2 x $85)
(2 x $200)
(2% $4)

(4 x $85)
(4 x $200)
(2x $4)

(2 x $85)
(2 x $200)

i o (| o | T nuu

o

$1,100.00
4.00

$1,104.00
$ 1,360.00
3,200.00
8.00

$ 4,568.00
$1,445.00
3,400.00
8.00

$ 4,853.00
$2,465.00
5,800.00
8.00

$ 8,273.00
$ 170.00
400.00
8.00

$ 578.00
$ 170.00
400.00
8.00

$ 578.00
$ 340.00
800.00
8.00
$1,148.00

$ 170.00
400.00



state

2x%4)

9. 4 conduits (4 x $85)
electric (4 x $200)
state 2x %4
10. 4 conduits (4x$85)
electric (4 x $200)
state (2x $4)
11. 4conduits (4 x $85)
electric (4 x $200)
state (2 x $4)
12. 6 conduits (6 x $85)
electric (6 x $200)
state 2x%$4)
TOTAL AMOUNT DUE:
PLUS

]

huu o I u

nan

ESCROW (TOWNSHIP ENGINEER)

8.00
$ 578.00
$ 340.00
800.00
8.00
$1,148.00
$ 340.00
800.00
8.00
$1,148.00
$ 340.00
800.00
8.00
$1,148.00
$ 51000
1,200.00
8.00

$1,718.00

$26,842.00



NORTHAMPTON TOWNSHIP COMPLEX ¢ 55 Township Road, Richboro, Pennsylvania 18954-1592
Township Administration ~ (215) 357-6800 o Fax: (215) 357-1251

May 15, 2012

Mr. John Coste, Regional Manager MAY 1 T 012
ATC Qutdoor DAS, LLC

400 Regency Forest Drive, Suite 300

Cary, NC 27518

Re: Northampton Township, Bucks County
Permit No. 60683
STOP WORK ORDER

Dear Mr. Coste:

In accordance with the terms, conditions, and provisions of the Northampton Township Code,
Chapter 21, §21-101 — §21-119 as amended, | am writing to advise you that ATC Outdoor DAS,
LLC (“ATC”) is in violation of the terms of permit 60683, issued February 13, 2012 and, as such
ATC is hereby ORDERED AND DIRECTED to immediately CEASE, DESIST AND STOP any and all
construction work pursuant to permit 60683.

In particular, ATC’s activity pursuant to permit 60683 is in direct violation of the following
permit requirements:

1) ATC has failed to coordinate its work schedule with the Township Engineer to insure
timely inspection of right-of-way disturbance and restoration, as required by
§21-104(2).

2) ATC failed to disclose to the Township the exact locations and types of infrastructure
being installed within the right-of-way, and has installed or proposed to install

infrastructure in locations which are not authorized by permit 60683.

3) ATC failed to adequately restore disturbed areas of the right-of-way, in accordance
with appropriate Township specifications, as required by §21-108.

4) ATC failed to maintain adequate public safety precautions, as required by §21-109.




ATC Outdoor DAS, LLC
Page 2

5) ATC has failed to provide the Township with adequate proof of liability insurance as
required under §21-104(3)

Accordingly, unless and until the foregoing violations are remediated to the satisfaction of the
Township, ATC is hereby notified that further work may not proceed pursuant to permit 60683,
and all construction activity presently underway must immediately CEASE and DESIST.

ATC has the right to appeal this notice to the Northampton Township Zoning Hearing Board, in
accordance with §27-1302 of the Northampton Township Code within 30 days of the date of
this letter.

Failure to comply with the terms and conditions of this notice may result in prosecution in
accordance with applicable provisions of the Pennsylvania Crimes Code.

ichagl T. Solopion, Zoning Officer
Direc&@g anning & Zoning
Cc: David Callender I, Project Manager, American Tower Corp.
Scott Lewis, Director DAS Deployment, American Tower Corp.

Daniel S. Cohen, Attorney, Cohen Law Group
Michael J. Savona, Attorney, Friedman, Schuman



NORTHAMPTON TOWNSHIP COMPLEX o 55 Township Road, Richboro, Pennsylvania 18954-1592
Township Administration ~ (215) 357-6800 © Fax: (215) 357-1251

May 15, 2012

Mr. John Coste, Regional Manager MAY 17 9019
ATC Outdoor DAS, LLC -

400 Regency Forest Drive, Suite 300

Cary, NC 27518

RE: Relocation of Facilities in Northampton Township Rights-of-Way
PERMIT No. 60683

Dear Mr. Coste:

This letter will serve as Notice, in accordance with the Northampton Township Code, § 21-110, that
Northampton Township has determined that your proposed placement of certain infrastructure
within the Township rights-of-way, as detailed in the above referenced Permit No. 60683, does not
comply with applicable Township regulations and, accordingly, must be relocated.

Specifically, you have advised that ATC intends to install new telecommunications facilities, and
particularly towers and related equipment, within residential subdivisions wherein such
installations are prohibited under the terms and conditions of the Northampton Township Zoning
Code. These locations include, but are not limited to, all of the following addresses:

145 Woodland Drive
Rock Way

108 Buckshire Drive

119 Briarwood Drive
127 Tulip Road

95 East Rotterdam Road
119 Lempa Road

54 Florence Drive

. 167 W. Lynford Road
10. 81 Lynford Road

11. 27 Windy Knoll Drive
12. Lot adjacent to 205 Woodlake Drive

RNV WD
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ATC Outdoor DAS, LLC
Page 2

Further, it has come to the Township’s attention that ATC is proposing to install above-ground
telecommunications facilities at the foregoing locations within the public rights-of-way of
residential subdivisions wherein the Township has imposed strict regulations regarding the use of
the rights-of-way which prohibit the installation of any facilities above ground. In particular, your
proposed installation violates the terms of all of the following:

Final Plan of Windmill Village West, dated July 25, 1973, approved March 28, 1979.

Final Plan of Hillcrestshire, Section 1V, dated February 6, 1970, approved Sept. 14, 1977
Final Plan of Timber Valley, Section 1, dated April 19, 1986, approved May 14, 1986

Final Plan of Windmill Village, dated November 10, 1965, approved March 9, 1966

Final Plan of Deerfield, dated November 10, 1969, approved January 11, 1978

Final Plan of Villa Estates, dated May 14, 1993, approved July 13, 1994

Final Plan of Spring Valley Farms, Section I, dated July 11, 1972, approved Sept. 13, 1972
Final Plan of Spring Valley Farms, Section lll, dated January 2, 1974, approved Aug. 8, 1978
. Final Plan of Willowgreene North, dated February 1, 1977, approved May 25, 1977

10. Final Plan of Pine Run, dated October 27, 1978, approved March 28, 1979.

W N W R WP

Given that the Township has imposed strict right-of-way requirements in each and every one of the
foregoing residential areas, and given that we have discovered that ATC intends to install facilities
in the rights-of-way which violate these requirements, your facilities cannot be located as proposed
in the foregoing locations.

This correspondence shall serve as your official NOTICE that your proposed installations at the
foregoing locations cannot proceed, and that the Township is requiring you to reconfigure the
proposed installations, all as provided under § 21-110 of the Northampton Township Code.
Unless and until you have reconfigured your proposed infrastructure installations to meet the
requirements detailed herein, you may not proceed with any above-ground installations at any of
the locations detailed in this Notice.

Failure to comply with the terms and conditions of this Notice shall subject you to the penalties
provided for violations under § 21-119, in addition to any other available remedies provided under
Pennsylvania law.

2w WC

Gary M./Crossland
Director of Public Works

Cc: David Callender ll, Project Manager, American Tower Corp.
Scott Lewis, Director DAS Deployment, American Tower Corp.
Daniel S. Cohen, Attorney, Cohen Law Group
Michael J. Savona, Attorney, Friedman, Schuman



